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eitg'ineer of St. Louis, Mr. Trunyan J. H&ii)ei';‘
an engineer of the very highest promise in his
professidn, who -has given great attention to
this whole subject; who is fully equal, as I
believe, to carry outinto construction this great
enterprise, as projected by him in the printed
pamphlet I holdin my hand. T assume, there-
fore, that the dita on which this hill is based,

and the practicability of the undertaking, giant--

like as it is in chavacter, are entirely rehiable.
Ialso have before me the measurement of

several of the steamers plying on different parts |

of tlie river, the lower waters, the upper waters,
the 1llinois river, and the Missouri river; show-
ing that & spdce of fifty feet will clear the struc-
tures.of almost all of these boats as at present
constructed, even if the river were at the high
point of the city divectrix. In ordinary cases,
at least three hundred and sixty days out of
the year, all the time in fact with the excep-
tion of ten or fifteen days in a quarter of & cen-
tury, there will be a good deal more space than
that, so' that on the point of interference the
amendment covers all that can be asked with
any reason in the premises, I now offér the
~ameudinent, and ask that it be read.-

The Secretary read the amendment, which
wag to strike out section two of the substitute,
and in lien thereof to insert the following:

8rc. 2. And be it further cnacted, That tho bridge
built under authority of this act shall not ba a sus-
pension bridge or draw bridge, with pivot or other
form of draw, but shall be constructed with continu-
ous or unbroken spang, and subject to theso condi-
tions: Iirgt, that the lowest part of tho bridge or
bottom ehord shall not belessthan fitty fect above the
city dirveetrix nt its greatest span. Second, that it
shall have at least one spansix hundred fectin the
clear, or two spans of four hnndred and fifty fect in
the elear of ubulmeuts. If the two latter spans he
used, the one over the main-stecamboat channel shall
be fifty fect above the city dircctrix, measured to the
Jowest part of the bridge at the center of the span.
Third, nospan overthe watey at bow-water mark shall
bo less than two hundred feot in the eloar of abut-
monts. . .

The amendment to the amendment was
agreed to. :

Mr. HENDERSON. I will ask my col-

“league if this @mendment is substantially in
accordance with the recommendations of the
Chamberof Commerce of St. Louis? I received
a paper some time $ince from the Chamber of
Commerce in reference to the height of the
bridge and the spans. '

Mr. BROWN. [t is exactly in accordanc
with that, with this simple provision, that i
substitutes the fixed point of the city directrs
for the questionable one of extreme high-watef
mark.’

Mr. JOHNSON. What is the clevation?

Me. BROWN,  Fifty %oot.

 Mr. HENDERSON. T was of the impres:

sion that the water more generally rose above

the city directrix, but of course my colleague
knows.

. Mr. BROWN, No; I have here the water

lines for the last twenty-five years.
Mr. HENDERSON. [ have examined that

draught. _ o

Mr. BROWN. I think this amendment will

‘cover all the objections.

The amendment fo the amendment wasagreed

to. .

Mr. BROWN, T will. move to amend the
amendment of the committee in section one,
line fourteen, by inserting after the word ¢ Tlli-
nois’’ the words ‘‘and across any channel,
slough, or buyou of the Mississippi river that
may separate the islands opposite St. Louis
from the main Illinois shore;” s6 that it will
read: _

A bridse across the Mississippi river, between the
city of St. Louis in the Statc of Missouri, and the
eity of East St. Louis, in the Stato of Illinois, and
across any channel, slough, or bayou of the Missis-
sippf river that may separate the islands opposite St.
Louig from the main Illinois shore, subject to all the
conditions contained in said act, &c.

Mr. TRUMBULL. I have a little doubt

about the propriety of that amendment. - The |

nain channel of the river opposite St. Louis is
separted from-the Illinois shore by an island,
and there are various sloughs there. A creek
comes dowh thiere. I doinot suppose thg Con-

-at all.

gress of the United States can authorizé the

construction of a°bridge across private prop--

erty. : i
.. Mr. BROWNXN.  The navigable channelisnot
private propérty. .
Mr, TRUMBULL. The slough on the cast
side of the channel is not a navigable channel
It is a turnpike now. We have a trav-
cled road from the main Illinois shore on to the
island, and Bloody Island is a tract of land em-

bracing several thousand acres at the present’

time, and owned by privatedndividuals. Tam
not prepared to say at this moment what the
effect of authorizing a bridge overprivate prop-
erty might be. I see by the provisions of this
bill that the State of Illinois has passed an act
which in conjunction with an act passed by the
State of Missouri anthorizes the construction
of thisbridge. Ihavenot seen the Lliinois act;
I do not know what its provisions ares but I
presume that act will make the necessary pro-
vision for the construction of any part of the
bridge that is not over the waters of the Mis-
sissippi. )

Me. BROWN. It is not important, and if
the Senator objects to it, I will withdraw the
amendment. . : :

The PRESIDENT pro tempore. The pro-
posed amendment to the amendment is with-
drawn, and the question is on the amendment

“of the committee as amended.

The amendment as amended was agreed to.

The bill was reported to the Senate as
amended, and the amendment was concurred in.

Mr. DOOLITTLE. Tshould like to ask the
Senator from Missouri whether the height of
this bridge is sufficient so as not in any vespect
to interrupt navigation.

Mr. BROWN.” Yes, sir; there is now no
objection to it on that score. . .

Mr. DOOLITTLE. ow high is it to be
above high-water mark ? ' .

Mr. BROWN. Fifty feet above the directrix.

Mr. DOOLITTLE. Is that sufficiently high
for steamboats?

Mr. BROWN. Tt is ample for all purposes.

Mr. GRIMES. Provided they lower their
chimneys. .

Mr. BROWN. THhey will have telescopic
chimneys. It does not interfere with the pilot-
houses or anything of that sort.

The bill was ordered to be engrossed for a
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Mr. TRUMBULL. Inow ask the Senate to
proceed with the consideration of the case of
Hou. Mr. Srockrox.

‘I'he motion was agreed to. :

Mr. TRUMBULL. 1 will ask the Clevk to
read the report of the committee.

The PRISIDENT pro tempore. It will be
read if there be no objection.

The Secerctary read the following report
submitted by Mr. TruMBULL on the 30th of
Janaary: ) i
_The Committeo on the Judiciary, to whom werere-
ferred tho ercdentials of John 1. Stockton, claiming
to have been elected aSenator from the State of New
Jersey for six years from the 4th day of March, 1865,
together with the protest of certain members of theé
Legislature of said Stato, agninst the validity of his
cleetion, submit the following report:

Lhe only question involved in the decigion of Mr.

Stockton’s right to & seatis whiethier an election, by a
plurality of votes of the members of the Legislature
of New Jersey, in joint meeting assembled, in -pur-
suauce of arulc adopted by the joint meeting itself,
is valid. The protestantsinsist that itisnot, and they
deny Mr. Stockton’s right to a scat, beeause, as they
say, he was not appointed by a majority of the votes
of the joint meeting of the Legislature,
. The legislative power of the State of New Jersey
is vested by the-State constitution in a Scnate and
General Assembly, which aro required, for legislative
purposes, to meet separately; but which, for the ap-
pointment of various officers, are required to assem-
ble in joint meeting, and when so assembled are, by
the constitution itself, ‘styled the * Legislature in
JOll‘Iit meeting.” )

The constitution of New Jersey does not preseribe
thie manner of choosing United States Senators, as,
indeed, it could not, the Constitution of the United
States having vested that power, in the absence of
any law of Congress, exclusively in the Legislature ;
but it does constitute the two Houses one hody for the
purpose of appointing cerlain State officers. 'The

statute of Now Jersey declares that * United States

Senators on the part of that State shall be appointed
by the Senate and General Asscmbly in joint meeting
assembled:” but it does not preseribe ‘any rules for
the government ot the joint meeting, nor declare the

.manner of clection.

The practice in New Jersey has been for the joint
meeting to prescribe the rules for its own govern-

ment, o - .

In 1794 fifteen rules were adopted, the first two of -
which are as follows: . -

1, That the election of State officers during. the
present session be viva voce, unless when otherwise
ordéred; and that all officers be put in nonination
at least one day before their election. bt

**2: That the chairmansfall notbe entitled to vote
exeept in case of » tig, arfd then to have a casting
vote.” .

The other .thirteen rules rclated chiefly to the
method of conducting the proceedings. Kach joint
meeting which has since assembled has adopted its
own rules, usually those of the preceding joint meet-
ing,sometimes, however,withadditionsor ¢xceptions,

In 1851 the following additional rule was adopted ;

:' ltesolved, "That no person shall be elected to any
office, at any joint meeting during the presént session
unlessthere be a majority of all the members elected
personally present, and agreeing thereto.”

In 1855 thejoint meeting, after adopting the fifteen
rulcsof the preceding joint meeting, added the fol-

lowing: .

*“That all candidates for officé, upon receiving a
majority of the votes cast by thisjoint meeting, shall
be declared duly clected,”

The joint meeting of 1861 adopted the rules of the
preceding joint meecting for its own government,
among which were the following: ) A

1. That the clection of State offices during the -
present. session be viva voce, unless when otherwise
ordered.” A B .

**18. That in all questions the chairman of the joint
meeting be called upon to vote in his turn, as one of
the representatives in the Senate or Assembly, but
that he have no casting vote as chairman,”

**16. That all candidates for oflice, upon receiving a
majority of the votes cast.by this joint meeting, shall
be declared to be duly clected,” . e

Thesame rules were adopted by eachjointmeeting
from 1861 to 1865. . B

The joint mecting which assembled Februarr 15,
1863, and at an adjourned session of which Mr., Stock-
ton was appointed Senator, adopted, at its first meet-
ing, tho rules of the precedingjoint meeting, oxcept
the sixteenth rule, in lieu of which the followingwas
adopted:

* Llesolved, That no candidate shall be declared
cleeted unless upon receiving a majority of the votes
ofallthemembers clected to both Houses of the Legis-
lature,” .

After having appointed various officers under tho
rules which had been adopted at the assembling of
the joint meeting, the following rule was adopted :

** flesolved, That thie vote for county judges and
commissioners ef deeds be taken by acelamation, and
that the counties in which vacancies exist be called
in alphabetical order.” ; ,

Acting under this rule, quite & namber of officers
were appointed by acclamation, ot comvleting
its business, tho joint meeting adjourned from time
to time till March 15, when the following rule was
adopted :

** Resolved, That tho resolution that no candidate
shall be declared eclected unless upon receiving a
majority of tho votes of all the racmbers elected to
both Houses of the T.egislature be reseinded, and
that any candidate reeciving a plurality of votes of
the members present shall bedeclared duly clected.”

Evary mombor of both llouscs, cighty-one in all,
was present and voting when the above resolution
was passed, and it was carried bg a vote of 41 in the
aflirmative, of whom cleven wei® senators and thirty
representatives, to 40 in the negative, of whom ten
were senators and thirty representatives. The joing
meeting then proceeded to the cleetion of a United
States Senator, with the following result:

Ilon. John P. Stockton 40 votes; Ion. J. C. Ten
Eyck 37 votes: J. W. Wall 1 vote; P. D. Vyoom 1
vote; F. T. Frelinghuysen 1 vote: H. 8. Little 1 vote.
" Whereupon Joln P. Stockton, having received a
plurality of all the votes east, wasdeclared duly elect-
cd. Tire joint mecting then proceeded to the elec-
tion of various other vfficers, having completed which
it rose. -

Thecredentials of Mr. Stockton are under the great
seal of State, signed by the Governor and in due form.
No-objection appears to have heen made at the time
to the elcetion. Itsvalidity is mow called in question
by a protest, dated March 20,1865, and signed by cight
senators and thirty members of the General Assém-
bly. The Constitution of the United States declares
that the Scnate of the United States “shall be com-
posed of two Senators from each State, chosen by the
Legistature thercof,” and that'* the times, places, and
manner of helding election for Senators and Repre-
sentatives shall be preseribed in each State by the
Legislature thercof,” but Congress may at any time
by law make or alter such regulations, except as to
the places of choosing Senators, L
. The right to choose United States Senators in a
Joint mieeting of the two Housés which composo the
Legislatare of a State has been too long-and too fre-
quently oxercised to be now-brought in question.:
This has been the manner of election in some States
from the beginning, and is now the manncr in most
of them. *

Tor the purposc of chooting United States Senators
the joint mecting of the two Houscs is regarded as
the Legislature, and_ especially would, this be so in
New Jersey, where the joint mecting is by the con-
stitution of the State deuowinated a Legisiature. It
has uniformly been held thit when the two branches
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of a chg’sla.ture meet in.joint eonvention to elect a | So that only 40 votc.sjverc cast in his i}wbr, vwh_i_llé » a.plué'ﬂiti. _.Can‘v'it., ‘bgtha,t.in,s,}l

United States Senator they nre merged into one, and
act as one body, so that an clection may be effected
against the entire vote of the members of one House
if the person voted for receive the requisite number
of votes from the members of the other. It being,
then, sottled thatthe two Touses of a Legislature in
Joint meeting asserabled constitute the Legislature,
vested by the-Congfitution ot the United States with
authority, acting as one body, to clect a Senator, the
&ucslmn is, did the joint mecting of the Senato and
eneral Assembly of New Je duly convened, in
pursuance of & resolution previously coneurred in by
cm}h‘ﬂousc separately, choose John P, Stockton Uni-
teg States Senator? ’
hat it was competent for a plurality to clect, if a
law to that effect had been preseribed by competent
authority, will hardly be questioned. This is the
rule very generally, if not unjversally, adopted in
the eleotion of members of the louse-of Representa-
tives, who are * ehosen every sceond year by the peo-
pl¢ of the scveral States,” and no one guestions the
validity of the election of a Representative by a-plu-
rality vote when the luw authorizes » plurality to
elect. Itis, however, insisted, and truly, that no Iaw
of New Jersey authorizes a plurality to clect, The
laws of New Jersey are silent on this subjeet, but
they do_authorize a joint meeting of the two Houses
of the Legislature to appoint a Senator, and it has
been the uniform practice of this joint mceting sinte
the foundation of the government to preseribe the
rules for its own government. ‘These rules as to the
number of votes necessary to effect an clection have
varied at different times, sometimes requiring a ma-
jority of all the members elected to hoth Houses of

the Tegislature, sometimes a majority only of those.

pi'csmlu.t, and in the case under consideration.only a
plurality.
Suppose, under the rule first stated, but 79 mem-

bers had been present in the joint meciing, and 40°

had voted for the sime person, would he have been
eleceted? And if not, why not? Seventy-nine out of
81 wonld have constituted a quorum, and 40 would
have been o wmajority of those present.  The only
reason whysueh avotewould not hnve made anclee-
tion, would He the existence of the rule adopied by
the joint meeting, declaring that “np i

|
should be clected unless receiving n majority of the-

volesof all the members elected toboth louses of tho
Legislature.”  While that rulc was in force,no pre-
siding officer would have thought of declaving a can-
didaic elected, noy would any candidate have sup-
posed himsclf elected, becanse he received amajority
of the votes cast, unless such majority was amajority
of all the members elected to the Leg j
the other xule, '“that a person r¢
of the votes of those present sh
elected,”” who would deubt the vali
Dby 31 out of 60 votes, i onty so many i
If thejoint meeting had the right to preseribe, at J
time, that it should require a majority of all clectec
to the Legislature to elect, at another time that o
majority of those present might cleet, and at still
another time that clections might be had by aceli-
mation, it had the right to prescriie that o plarality
should elect; and when any eandidate veceived w
glumhty_ be thereupon beeame clected, not shinply

y the will of those who voted for him, but by the
will of the joint meeting, which had previously, by a
u{nj()rity vote, resolved that such plurality should
elect.

It might be urged in this cdse, with mue plausi-
bility, that inasmuch as the constitutionof New Jer-
sey reecognizes the two Houses in joint mnceting as a

Legislature, that such joint meeting was the very
body on whom the Constitution of the United siates
had” conferred the power to preseribe ' the times,
places, and manner of holding clections for Sena-
tors;” but your committce prefer placing the

au-
thority of the joint meeting Lo prescribe the plural-
ity rule on the broader «round, that in "thc absence
of any law cither of Congress or the Siate on the
subject, a joint meeting of the two Housesof a Logis-
Jature, duly assembled and vested with authority to
eleot & United C nator, has a right to prescribe
that a plurality e :t, on the princivle that tne
adoption of such a rule by @ majority vote in the fivsh
instance makes the net su quently done in pur-
suanee of such majority vote its own.

The committee recommend for adoption the fol-
lowing resolution:

Resolved, That John P. Stockton was daly, clected,
and is entitled to his scat, as a Scnator from the
State of New Jersey, for the term of six years from
the 4th day of March, 1865, '

Mr. CLARK. I ask that the memorial of
members of the Senate and Fouse of Assembly
ofsthe State of New Jersey protesting against
the admission of llon, John P. Stocicton to a
scat in the United States Senate as a Scnator
from that State may be read, it there be no
objection. i

The Sceretary read it, as follows:

= Prextox, NEw JERSEY, March 20, 1865,
To the Senate_of the United States :

““Phe subscribers, members of the Senate and House

{4 f'the State of New Jersey, respectfully

¢y protest against the admission to the Sen-
sey

United States, as Senator from New Jers

of ilon, John P. Sioekton, on the grouud thut he
not appointed thereto by a majority of the votes of
the joint meeting of the Legislatuve.

s declared clected after the following vote:
Tor John P. Stoekton 40 votes: John C. T liyck
37 votes; James W. Wall 1 vote; Peter D, Vyoom 1
vote; B P relinghuysen 1 vote: Hemy S. Little 1
vate

{
i
i

i ing of members in

Legumoent ag

41 votes were given against his clection.

Tmmediately previous to the election the joint;

! meeting, by a mujority of one vote, rescinded a reso-

Jution previously adopted, declaring that a majority
of 21l the members of the Legislabure were required
to eleet any oflicer, and passed-a refolution that only
a plurality should be necessary to'a choice. Hence,
Mr. Stockton, on the vote above given, was declared
clccted Senator. That resolution, it is respectiully
submitted, was unlawful. . i
The Constitution of the United States, the laws of
Neow Jersey, and usage hitherto uninterrupte
quire that no one shall represent o State in the Uni-
ted States Scnate unless he be *'chosen by its Liegis-~
lature,” which means, we submit, at least o majority
of what constituted the Legislature as convened at
the moment of the election. o
_These words, contained in the Constitution ofthe
United States, articlé one, section three, really con-
tvol the wholo matter. Should a Legislature make o
different rule, it would be inoperative ; much more,

if such rule were no State law, but & simple resolu--},

tion, . . ;

This being so, we submit that, in order that any
particular person may be rightly spoken of as **cho-
sen” Senator, his name should have heen designated
assuch by atlthe members of the Legislature present
in joint mecting, or by o majority of them. Itis so
in reference to all bodies of individuals, public or
ivate. Partnershipsrule by majority; sodoboards
of trustees, common councilimen, the Legislature it-
self,in passing laws. The rulcis universal whenever
the ereating power does not otherwise speeify, i

There can be no réason for a different rile in rela-
tion to this matter than that of the law as to corpo-
rations aceregate. ‘Lhe will of such corporations is
that of all of the members or of & majority of them,
The rule is founded on the law of nature, and it is
settled that in such corporationswhere the principle
of election is not specified in the charter, it requires
a majority of the corporators; in clections of eivil
officers, it is sometinies otherw i
sequence of positive law, m by reason of the dif-
ficatlties attending the requisition of o full majority
upgn a popular vote. And the same law of nature
which decides that a majority of a colloctive body
shall expre s will, decides, likewise, that half or
less than half shall not. X ;

That n majority agree that a minority may choose
the Senator is nothing, 'The act required js the con-
currence of the mind of the body in the choice, 4 e,
the designation of o particular individual as Scnater.
The concurrence of u minority le: the majority
non-concurrent whether they formally dissent ornot,
and the man named isnot the choice of the majority,
which the Constitution says heshall be when it de-
clares that he shatl be *"chosen by the Legislature.”

While this is the law, even should the Legislature
make a contrary one, the next point, we urge is that
the Legistature have by law required the same thing.

The Constitution of the United States provides
(article one, section four) thatthe times, placos, and
maner of liolding clections for Senators and Repre-
centatives shall be prescribed in cach State by the
T.eaislature thereof”” Under thisauthority the Legis-
Inture of New Jersey have passed lawsin relation to
the Senators and Representatives,

In the case ol Representatives, they have pro-
vided that the person having the greatest number
of votes Il be clected. In the case of Senators,
thatth hall beappointed by the Senate and Gen-
fml Assembly of this State in joint mecting assem-
hled.”

They do not here declare that the person having
the greatest number of votes simply shall be sent.
They used words which imply the concurrence of the
hody, ereated from the Senate and Assembly, in the
designation, 2 concurrence which can only bethrough
wnanimity or tho vote of amajority, This difference

is not unintentional. And the word appointed isone.

used in the ancientconstitution of New Jersey, when
it regulated thejointmeeting,  That instrument was
adopted July 2,1776. 1t provided that the Coungil
wnd Assembly jointly, at their fivst mceting yearly,
should e by & mujority of votes a Governor, and
that the justi t tite supreme court and other olli-
eers VM should he se appointed by the Council
nd whly inmanneraforesaid,” Thelawalready
quoted was passed under the old coustitution, and
all appointme of Stute officers by joint meeting
and of Senators were made by a majority of all the
members of joint meeting present. 1t has from time
to time been reénacted; but what has oceurred to
ehange its meaning?  Under the old constitution it
meant e o by & majority of all votes. We sub-
mit that suchis its meaning now. v
The constitation of 1848 does not, in terms, require
that appointments shall be by s, majority of votes:”’
it di s that specified offiec all be " appointed
Senate and General ably in joint mect-
but no change has cver botore taken place, or
wted as luwfull in the method of electing,
¢ has heen to require a majority of
{ a joint meeting to concur hefore

heen suy
The unitorm usi
all the members o

thore is any appointment. Scvere contestshave herc-
tofore oceurred in jolut mectings, numerous ballots
have been had, and candidateshave owed their elec-
tion to the absence of opponents reducing the num-

ber necessary to @ majority, Lt cannot be said that
heeruse the joint meeting is composed of the Legls-
lature, they can alter or add lo the law. The two
wes togother eannot make a law. Tt requires sep-
o aetion and exccuiive approval, and the méet-
t mecting is for o specifie pur-
o elect oflic pot make laws.

i dmitting the right
a plars vote furnish a conelusive ar-
gainst it. If two members vole for one per-
son and every other member by himsclf for different
individuals, the person having two votes wouldhave

we. and no other
he conzeguences
by ¢

\ re-.

+ but'that is in con- .

| cleeted and is not.entitled to his scat as &

be Senator? Thisis, indecd, a treine
such ‘cused test the propricty of legal doctrine, o
omﬁgc% dequva],-ly unjust, butless extreme, may gasily
_ Believing, therefore, that Hon. John P. Stockiton
is not elected Senator from Now Jersey, we respéct-
fully pray that the Benate of. the United States may:
so decide, and declare his seat vacant, ey
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Mr OLARK. T suppose the question be
fore the Senate is npon the resolution submit
ted by the committee : )

Resolved, That John P.Stockton was duly clected
and is entitled to hisscatas a Scoator from the State
of New Jersoy, for the term of six years from the 4th
day of March, 1863. . .

The PRESIDING OFFICER, (Mr. AN-
£HONY in the chair.) That is the question. -

Mr. CLARK. T moveto amendthe resolu-
tion by inserting theword ‘‘not”’ beforethe worc}
“duly,’” and also before the word ‘¢ entitled ;’
5o that it willread:

Resolved, That John P, Stockton was not duly

\ for the tcm;s%r;‘agg;
fr the State of -New Jersey, for
ylco‘illt 1'1'0em the 4?,!1 day of March, 1865.] .

The PRISIDING OFFICER. The ques-
tion will be upon that amendment. .

My, CLARK. Mr. President, it will be
understood by the offering of this amendment,
1 think, that I did not concur in the report of
the Committee on the Judiciary. ~Adter o full
examination of the case, of the law, and the
facts ‘%ﬂd the usages of the Legislature of the
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State of New Jersey, and of other bodies simi-
larly constituted, I could not bring my mind to
the conclusion that the Senator from New
Jersey now holding the seat was entitled to
it, or that he was duly elected. ' I differed from
the majority of the comnmittee upon this point,
Mr. Stockton was elected ina joint convention
of the two Houses. "After thatjoint convention
had assembled, it undertook to say, in the ab-

sence of any law or rule prescrifed by compe-

tent authority to that cffect, that a less number
of the convention than a majority, to wit, a
plurality, should entitle the person receiving
such plurality to an election. There were in
that couvention eighty-one persons present,
Upon casting their votes for Senator, itwas
found that Mr. Stockton reccived 40 votes, and
Mr. Ten Eyck and other persons 41; so that
* Mr. Stockton did not have a majority of the
convention; and the question now submitted to
the Senate, and the one upon which T think the
whole matter must turn, is, whether that joint
convention, sitling and acting as it did as a joint
assembly, had the power and authority to say
that a person not receiving a majority of the
votes was entitled to a seat in this Senate.

I maintain this as my first proposition : that
under the Constitution of the United States, the
coustitution of New Jersey, and the laws of New
Jersey, where the constitution and the laws
preseribe no different vules, a majority was ne-
cessary to constitute o valid election. In the
absence of a law preseribed by the Legislature
of New Jersey, or some authority, if theve was
any other authority competent to do it, I say
a majority would he required Lo entitle the Sen-
ator holding the seat to remain in it, because
it s the law of corporations aggregate, and it i
the parliamentary law of the Jand, that when a
deliberative body or assembly like that under-
takes to act, it acts by a majority, and only by
a majority, unless it has the power to prescribe
for itsel€a different rule, or some other author-
ity having sach power has done it. There is
no preteuse that the Legislatare of New Jer-
sey or any other authority but this joint con-
vention so assembled cver undertook to say
that a plurality should eleet; but the joint con-
vention did. T do not undertake to deny that
it was competent for the Legislature of New
Jersey, organized and acting in its proper man-
ner and th(\.re, to say thaten plurality might
eloct. I do not deny that a plurality of a Le-
gislature, when the majority so deterine, can
elect a Senator. I concede that, but I say that
here nobody having competent authority under-
took to preseribe that a plurality should clect.
The Legislature of New Jorsey did prescribe
that the election of Senator should he by Jjoint
convention. T will read that law. It is the
fivst section of a law of the State of New Jer-
sey, passed April 10, 1846: ;

*8uc, 1. Sonators of the United States on the part
of this Stato shall be apnointed by the Senato and
General Assembly of this State in joint meeting as-
sembled: and in cason vacaney shall happen by death
or otherwise. at any time during the sitting of the
Legislature, then, and in snch case, the vacaney or
vacancies so happening, shall be filled, during such
sittings, by the Senate and Assembly of this State;
and if & vacaney or vacancies, by the death of cither

()}11' l)ltl;tlh of the said Senators, or otherwise howsoever,
sha

happen during the recess of the Legistature,
then the Governor of the State. orin oase of his death,
absence, or other disqualification, the person admin.
istering the government for the timeo being, may
make o temporary appointment or wppointments,
until the nextmeeting of the Legislature, which shall
then fill such vacaney or vacancies.”

Now, as T understand it, that is the only law
of the State of New Jorsey preseribing. that a
Senator shall he appointed by joint meeting or
In any way regulating the election ; and Sena
torswill obscrve that this lawis entirely silent ng
to whether a plarality shall cleet, or o majority
shall be necessary, and leaves it entirely to
stand upon the common law of the land and the
usage of the people of New Jdersey. Then, I
maintain, that the Legislature being silent on
that point, the number ‘necessary for the ap-
pointment of a Senator would be” the numbor
necessarily required by the common law and

the par&iumentqry law, to wit, a majority; i
and 8o the Legisiature and the people of New !

|

There are sixty members in the House'of As-

i.contested elections any case like this, where

Jersey understood it, for never, up to this time,
in the whole history of the Government, did
they even undertake to appoint a Senator by
anything less than a majority of the joint meet-
ing, It is something entirely new and novel.
More ‘than that; they did not ask the Senate
and the General Assembly of that Legislature,
sitting in the regularly organized way as two
branches, to passa law authorizing a plurality
to elect; butwhen they had got in convention,
by a majority of the Senate, and without a
majority of the House, they undertake to de-
termine that a plurality should elect. The pa-
peys inthe case show that upon the vote as to
whether a plurality ‘should elect, only thirty
members of the House voted in the affirmative.

sembly ; thirty voted in the affirmative, and
thirty in the negative; so that there was no
majority in the House of Assemblyin favor of
that proposition. Inthe Senate there wereten
votes against it and eleven for it. So it was
carried by one vote in the joint convention.
forty-one votingin favor of the %roposition and
forty against it, and this for the first time in
the history of New Jersey or of its legislation.

Mr. WADE. Or any other State.

Mr. CLARK. Or, as is said by the Senator
from Ohio, any other State. I think. that is
entirely true. T do not know that you can find
in the history of debates or in the range of

the two branches of the Legislature, in joint
assembly, undertook to prescribe a rule’or a
law that a majority should elect. Ithen assert
the proposition with which I started, that the
Legislature of New Jersey being silent on that
subject, no competent anthority having pre-
scribed the rule, it was necessary that there
should be a majority of the votes of that joint
convention to entitle the Senator from New
Jersey to hold his seat; and that I think the
records show he did not. get. .

The General Assembly of the State of New
Jersey is composed of sixty members; the
Senate is composed of twenty-one members,
making in the aggregate eighty-one members.
‘T'he Constitution ofthe United States preseribes
that Senators shall be chosen by the Legista-
tures of the States. I am not now going to
contend that it is not competent for the Legis-
lature to act in joint convention in eclecting a
Senator. That matter has been too long settled
by practice, in my judgment, to be disturbed.
Many of the States elect in that way, and the
Senators when go elected have been accorded
their scats. It is not necessary for my purpose
in this case that I should take thiatposition. Tdo
not know that I could successtully defend it, if
I'were to take it. I admit for the purposes of
this case that it is competent for the Legisla-
ture of New Jersey to prescribe by a law, as
it did, that the Senators of that State should be
appointed by a joint meeting; but the Legis-
lature when 1t had gone thus far was entirely
silent. It did not say whether that appoint-
ment was to be by amajority or by g plurality ;
and I maintain the proposition that in that
silence, the Legislature saying nothing on the
subject, the two Houses in the properway saying
nothing by law on that subject, it was neces-
sary that there should be a majority of the votes
to eleet the Senator.  That is the first proposi-
tion that I maintain. .

I then hold to the proposition that there
being no snch action by the Legislature, acting
in its regular organized way, 1t was not com-
petent for the two Houses in a joint meeting,
acting together, to enacta law or preseribe such
a rale. The Constitution says that the time,
the place, and the manner of electing Senators
and Representatives shall be determined hy
the Legislature. Now, so far as the time, the
place, and the clection in a joint meeting was
concerned, the Legislature of New Jersey had
preseribed the mauner, but they were entirely
silent upon the subject of the number neces-
sary to constitute an election.

Mr. BUCKALEW. Was not thé mode of .

election a part of the ““ manner !
Mr. CLARK. That is the point,

I eav it

is a part of the manner; and being a part of
the manner it was competent for the Legisla-’
ture in its regular organized way, and in no
other way, to regulate it, and it was not com-
petent for the Legislature, in a joint mecting
only for the purpose of clecting an officer,
to regulate as they undertoole to do. That is
the very point.. Ihold it to be a part of the
manner, and the Legislature having regulated
the manner so far as to say it should bein joint
meeting, left the other part to the law of the
country that a majority should be required to
elect. : :

But the case does not rest exactly there. It
will be found that when that joint meeting, as
I said before, came to vote upon this proposi-
tion, it did not command a majority of the two
Houses as they were constituted. ~ Only thirty
Representatives could be found to vote in favor
of it; just one half; so that it did not com-
mand the assent of the House of Assembly.

-Itis said, Mr. President, and I think the re-
port of the committee goes upon this ground,
that a body like a joint assembly of the two
Houses of a Legislature may prescribe rules of
action. I do not undertake to deny that they -
may prescribe rules of action, but what rules
of action? Rules of action which shall direct
their proceedings as to how the business shall
be done. But in this present case this is nota
rule of action; it is a resolution which deter-
mines the result of their action.. It undertakes
to say, not how the vote shall be cast, but what
shallbethe resultif a person gets so many votes,
_which I'say it was not competent for the meet-
ing acling jointly to do, but that should have
been done by the Legislature acting and sitting
in the ordinary way asa Legislature, each House
by itself.

I do not undertake to find fault with what is
stated in the report, in one of its scntences, to
wit, ¢ that it was competent for a plurality to
elect, if a law to thateffect. had been preseribed
by competent authority.”’  But the difficulty is
that there was no such law. I desire to ask
Senators this question: suppose the New Jer-
sey law of April 10, 1846, which says, ‘‘that
Senators of the, United States, on the part of
this State, shall be appointed by the Senate
and General Assembly of this State in joint
meeting assembled,’” had also said, “and a
majority of the votes of such meeting shall be
necessary to a choige;’’ would it have been
competent for the joint convention to.over-
rule it? Will anybody contend -that it would
have'been? Would it have been competent for
that joint convention after having got together,
to overrule the law and say, *“ Senators shall
not be appointed by a majority vote of the joint
convention?”’ And yet if they were the Legisla-
ture, as contended, why not? If they can say,
in the absence of any particular law, when the
whole matter rests in the common law and the
parliamentary law, that a plurality shall be suf-
ficient to elect, why could they not have said it,
even if the Legislature had declared that a ma-
jority should be required? The only difference
In the cases is that here a majority was required
by the common law and the parliamentary law,
and in the case supposed it would have been
required by the statute law; but if the joint
meeting be the Legislature, it could have over-
ruled it in the one case as well as in the other.
Thisisthe point: thatwhen the Legislature was
silent upon this matter, it lefs the electionto be
regulated hy the common law of the land, as the
State of New Jersey had practiced it, and the
Jjoint meeting had no more right to overrule
the common law of the land in that particular
than it had to overrule the statute law,  ~

Now, Mr. President, I say there wagno law
authorizing a plurality to elect ; the joint meet-
ing was not.competent to make a law for that
purpose; and Mr. Stockton did not receive a
majority of the votes of the joint meeting. T
think he did not get a majority of the Senate;
he did not get a majority of the Hounse; nor
did hg,get a majority of the joint meeting ; and
yet here, under the pretense that they could
prescribe the rale of election in that joint meet-
e, he comex in with his eredontials and nn.
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dertakes to hold his seat, and asks the Senate
to say that he is entitled to the seat.

But, Mr. President, it is said that he is enti-
tled to hold his seat because nobody objected
at the time, because when this vote was cast
- and he was declared to be elected everybody
acquiesced. How acquiesced? By their si-
lence? To whom could they protest? To the
Senate who wounld judge upon flis election; and
the very first moment, the very first day, he
entered here with his credentials, the men who
did not vote for him appeared here and remon-
strated and protested against his holding his

seat; and this is the acquiescence on their part |

which is to conclude them! Here is their re-
monstrance before you, presented by the Sen-
ator from Pennsylvania [Mr. Cowax] on the
first day of the session, the very earliest mo-
ment they could present it; and yet it is said
that by their acquiescence these remonstrants
are not entitled to be heard, and the honora-
ble wember is entitled to hold hisseat! I do
not so understand it.

The point is a narrowone. Idonot propose
to take up the time of the Senate. I have
stated to the Senate and the Senators the con-
siderations which induced me to differ from
the other members of the committee in this
report; they are to me controlling considera-
- tions. I think nothing else enters into this
. question but the mére gquestion of the power

of the Legislature of New Jersey and the peo-
ple of New Jersey as to whether the sitting
member has heen rightfully elected and is en-
titled to hold his seat here. I hold that he has
not been elected, and therefore I have moved
the amendment to the resolution of the com-
mittee; and on that question I ask for the yeas
and nays.

The yeas and nays were ordered.

Mr. FESSENDEN. M. President, I do not
know whether on a question of this sort we shall
be considered as acting as in Committee of the
Whole in the first place, and afterwards in the
Senate.

Mr. TRUMBULL. One vote settles it.

The PRESIDING OFFICER, (Mr. Ax-
THONY in the chair.) One vote is all that is
necessary to decide the question.

Mr. FESSENDEN. "Then, before the vote
ig taken, [ wish to express my opinion upon it,
because upon a question of this kind I think
opinions should be decidedly expressed, one
way or the other.

I confess that from the view I took of the
case originally, I was exceedingly surprised,
more so, L will say, than I ever was before at a
judicial decision in my life, at the opinion to
which the Committee on the Judiciary arrived
in relation to this matter; for, in addition to
lying in a very narrow compass, it struck me
that the question was a very simple one and a
very clear one. I may be wrong; but my opin-
ion is so entirely fixed that I never have been
able to perceive, and I have been unable to
find in tﬁe report of the committee, anything
that has in the slightest degree shaken my
opinion.

It is a judicial question; and if Tknow any-
thing of myself, I'believe I am capable, in de-
ciding the question of the right of a Senator
to his seat, to lay aside every consideration
excepl that whichbelongs to the mere question
of-legal right. I do not propose to go over
any very particular space in laying before the
Senate what I think upon the subject. The
question in regard to Senators comes under
this clause of the Constitution:

*The Senate of the United States shall be com-

hosed of two Senators from each State, chosen by the

egislature thercof, for six years; and cach Senator
ghall have one vote.”

1 did not have the pleasure-of hearing the
remarks made by the honorable Senator from
New Hampshire who has just taken his seat, as
1 was out of the Senate, and perhaps I may
simply repeat what he has said. It will be no-
ticed that the Senators are to be chosen by
“the Legislature,”” not by the legislators; not
by the members of the Legislature, butby *¢the
' That is the laneuage of the

Taaiclntnre

clause. Tt is manifest, thevefore, that it may be
well to consider what the relation is in which
the Legislature stands to the Government in
reference merely to the election of Senators.
I have always held, and hold now, that the Le-
gislature, in the election of a United States Sen-
ator, is merely the agent of the Constitution of
the United States to perform a certain act, It
is the designation of a body, a hody recognized

.as a coustituent part of thegovernment of each
State; the Constitution selects that body of.

men to perform certain acts in connection with
the Government of the United States. The
‘body thus selected is, therefore, in the perform-
ance of that act, but the mere agent of the
Coustitution of the United States to perform
it. Itis, therefore, under the control ofno other
power. No provision in the constitution of
New Jersey providing the modein which a Sen-
ator shall be elected or the course that shall be
taken, or the rules of the procceding, or any-
thing of that kind would bind in any way the
Legislature which is to perform the act. No
provision of law of a previous Legislature
wouldin any manner bind the Legislature which
isto perform thatact. It isindependent of
everything except the Constitution of the Tni-
ted States. “TFhe constitution of a State can-
not bind it. The State constitution preseribes
who shall compose the Legislature; but that
body, or those bodies thus composing the Le-
gislature of the State, being the agentappointed
Dy the Coustitution of the United States to per-
form an act, is not under the slightest obliga-
tion to regard any of the provisions in the State
constitution on the subject, because the State
constitution has nothing to do with it, or any
previous provisions of State law in reference
ta it. ‘But while itis thus independent and may
disregard those provisions, beingthe merc agent
of the Constitution of the United States, still
it must necessarily act as o Legislature in the
performance of that duty, because,as I said
hefore, the power is not committed to the Legis-
lature individually or collectively, but commit-
ted to “the Legislature’” ofthe State ; and there-
fore, being committed to the Legislature of the
State, the Legislature, in carrying out this pro-
vision of the Constitution, mustact as a Legis-
lature; that is, there must be a legislative act.

That being laid down as a principle, which
it strikes me canuot he refuted, the next in-
quiry is, which is the Legislature to elect? The
answer is a very obvious one: it is the Legis-
lature in existence at the time that the vacaney
occurs; and if that Legislature fails to elect;
it goes necessarily, under the Constitution, to
the next Legislature, and the place in the
mean time may be filled by appointment ; and
when the next Legislature meets it makes the
clection in the same way ; it hasthe same power
over it. That being the case, the question
arises, how shall this duty be performed? I
remember that once in a discussion here, I
think upon the case of the Senator from Towa,
(Mr. Harlan,) or in the case of the Senator

from Illinois, the present chairman of the

Cominittee on the Judiciary, [Mr. TrUMBULL, ]
Mr. Toombs, of Georgia, laid it down that all
that was vequisite was that a majority of the
members of both branches, not each branch
acting separately, but a majority of the whole
should act on this subject; no matter when
they acted, or where they acted, or how they
acted they might meet at a tavern at any time
they saw fit, and if there was a majority of
both branches present and they voted fora
certain man, that would be a good election.
I suppose we arc hardly prepared to go that
length, because, as I said before, it is not the
men composing the body acting. as individu-
als, but ““the Legislature,” that is to elect, and
the clection must therefore be a legislative
act. .

How is that carried out? I belicve the true
system to be that there must be concurrent
action, that each body (if there are two bodies
of the Legislature, as there were in this case)
must select the same man, but the practice has
been otherwise, and I suppose the practice is
defensible in many cases. = We elect in the

way I bave supposed to be eorréct in Maine, we

elect in that way in Massachusetts, andin some
other States. * In other”States the:tvo Houses
form g convention ard the convention elects;
and that is a legitimate mode. . But how must
that convention be formed? - That convention
cannot be formed by a provision in the'consti-
tution of the State. The Legislature itself which
is to make the eléction must act upon the indi-
vidual case. The Legislature must therefore
vote to” go into convention for that purpose.
Whatever is done in relation to the election of
a Senator ‘must be done as a consequence of
legislative action, otherwise it-is no clection by
“the Legislature.” They vote to form a con-
vention for the purposc of choosing a Senator,
and when they meet in convention that choice
may be made. If there is legislative action
previously, a vote by the Senate and 4 vote by
the House of Represenmt.ives to meetin cons
ventign at a particular time in order to choose
a Senator, that is sufficient. -When they meet
what can they do? Theycan choose a Sen-
ator, because there has been legislative action
which authorizes them to ¢hoose a‘Senator in
that form. But how? REvery lawyer will -ad-
mit that the parliamentary rule and the rule
of the common law with regard to corporations
is fixed and settled, that unless otherwige pro-
vided by the constitution of the body itself or by
the power that constituted it, elections musthe by
a majority—amajority of a quorum, if aquorum
is fixed by law. Thatis the universally received,
acknowledged, admitted rule of the.common
law and parliamentary law, that the election
must be by a_majority unless otherwise’ deter-
mined by competent authority. The Legisla-
ture,. when it votes to go into a convention of
the two branches, acting as a Legislature, may
provide the mode-of election, -1f it desires to
change the ordinary and received law upon the
subjeet it may provide how the election shall
be made. It may say that a plurality ghall’
elect if it pleases. It may make any provision
that itpleases in reference to themode in which
the election shall be condueted, but it must be
done by the Legislature. The -common law,
the ordinary law as applied to elections by a
convention thus frared, must be changed by
the body that gives it authority, orit cannot be
change(i at all,

What I say is, if the Senate will pardon me
for repeating, that there must be legislative
action governing the whole, because the power
which the convention bas is limited from the
very nature of the case. Remember that it is
‘“the Legislature which is to choose the Sen-
ator; and the Legislatare say ¢ We will meet
in convention to choosc s Senatér’’ The
Legislaturc may go farther if it sees fit, and by
legislative act declare that_that choice may be
made by a plurality, or that choice may be
made by a hand vote, or in any way it pleases;
but it must be the body which gives the power,
that is to settle the mode of doing it, if that
mode is to be different from the ordinary, re-
ceived, acknowledged law and parliamentary
law of proceeding of allbodies, whatever they
may be. , 3

Now, what are the facts in this case? There
was no provision whatever made by the Legis-
lature of the State of New Jersey as to the
mode in which the Senator should be chosen.
The legislative action which authorized the
convention was perfeetly silent upon that sub-
jeet. What, then, had the Legislature a right
to conclude? Was it not this, and this only,
that when it authorized a body other than 1t-
self, though constituted of the same members,
a convention to choose a Senator, that body
must proceed in the choice:of a Senator, ac-
cording to the universally received parliament-
ary and common law upon the subject of elec-
tion? Had not the Legislatare a right to sup-
pose and to insist that in discharging the power
thus conferred upon it by the Legislature—
which Legislature was to choose—the course
of proceedings of the convention should be

recisely that and only that which is received
Ey law everywhere, unless otherwise ordered,

! andwhich is provided as the mode of proceed-
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ing,,ill, all caseé of election by all bodies, cor-
porate or otherwise.”

But howwas it in this case? In this.case
the two bodies of the Legislature met in con-
vention ; when so met, the convention, without
any legislative act, without-any such anthority
conferred upon them, without anything done
on the subject by the Legislature which formed
the body, undertook .to sey that they would
change the received, acknowledged, parlia-
mentary law: and common law in their mode
of proceeding, and instead of acting according
to. that law, and being governed bythat law as
the Legislature must have intended it should
be, would eleet.in a total different manner from
that prescribed by that law, namely, by a plu-
rality vote, for which they had no legislative
sanction, {or which there was no authority but
their own will. Senators will admit that if
they could do it in that way, they could do it
in any other way ; they could do it by putting
the names into a box and drawing them, out;
they could select any mode that they chose
and make an election in that way, contrary to
what the law was, and ought always to be.

This is thé simple statement of the case;

there is nothing else in it that I can perecive

from beginning to end. The guestion is simply
whether when “ the Legistature’’ is the body to
choose and the Legislature has delegated that
power to-a convention of the members of the
two Iouses, without authorizing that conven-
tion, by any authority given to it from them-
selves by any legislative act, to change the
ordinary, legal, parliamentary mode of pro-
ceedingalwuys recognized, that convention thus

ottogethermay adopt any course of proceed-
ing ¢hat they see fit to do, and which was ne-
cessarily legislative In its character, because it
was changing the Jaw?  That being the simple
-question, I do not sce any way in which the
necessary result can be avoided, namely, that.
Mr. Stockton, the claimant of this seat, was not
elected legally, beeause he did not receive a
majority of the votes of cither Housc of the
Legislature, and as the case stands he was
elected wmercly by a plurality of the convention,
not receiving a majority of the votes either of
the Seuate or of the 1Touse of Representatives
of the Legislature of New Jersey.

Bat if I understand the report, the answer is
-made that the convention had been previously
in the habit of passing tules in reference to
their proceedings in joint meeting.  So far as

" those rules related to the clection of State offi-
cers, they have nothing inthe world to do with
this question.  There 18 no connection what-
ever between the subjects.  They might make
such rules as they saw fit in regard 1o the elee-
Lions of State officers, It is said, however, and
L do not know but that the fact is so, that they
had Leen in the habit of making rules in regard
to the clectiou of United States Scuators. Su p-
pose they had; if they made rules heforehand
‘and acted upon them, those rules, although
they may have been acceded to and not quos-
tioned, were not necessarily legal, It so hap-
pened, however, thatsprevious to this election
their roles had invariably requived that in order
10 make an clection one person shonld receive
a majority of the votes of the members elected
to the Legislature, or a majority of the mem-
bers present, a quorum heing present.  An
election made in either of these ways would of
course be Jegul, no matter what rule they had.
If they had ‘made no rule whatever, but had
simply gonc on to make an election, and an
individual had received a majority of the votes
of all the members present, those members
being a quorum of the whole hody, he would
be elected. If their rules required a vote of a
majority of the members clected to the Legis-
lature, and any one individual received  that
vote, he would have been elected as a matter
of couise, there being o majority of a quorum

/present. Nohody would think of disputing the
right of the member so chosen.  But because
they mide and acted upon a rule which was
consistent with parliamentary law and consist-
ent entirely with the common law in relation
to such matters, it does not follow that they ave

!
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suthorized to make a rule which overturns par

liamentary law, overturns the common law, for
that could not be done without legislative sanct
tion; that is, without the action of the two bod-
Tes separately legislating. )

The practice is of no sort of consequence and
cannot be used as an argument for proceeding
in a wrong direction. A practice which results
in a thing perfectly legal and proper cannot be
pleaded as a precedent for a thing that is illegal
and hproper. _
with a power that exists cannot be pleaded as
a precedent for the exercise of a power that
does not cxist and that has never been granted.
This is the first time in the history of New
Jersey that an attempt has been made to elect
by a minority, by a plurality of votes. There
is no precedent of the kind either in that State
or in any otherin the clection of United States
Senators. I think, therelore, this answer does
not hold ; and Lrevert to the original principle
which I laid down, that the election must be
by the Legislature ; that if the Legislature del-
egates that power to a convention, the conven-
tion must proceed according to the ordinary
rules of parliamentary proceeding, or of com-
mon law proceedings 1 the case of corpora-
tions, election by a majority. That is always
the rule unless it is otherwise specially pro-
vided. Tf the convention undertakes to vary
from that and make a new rule, it assumes a
legislative function which is not committed to
it in any mauner or to any extent.
simple principle upon which I put the case, and
to my mind it is clear.

My, STOCKTON. IdesiretoasktheSenator
from Maine a question before he takes his seat.
Idonot know whether I clearly apprehend him ;
but I wish to know whether he takes the posi-
tion that the joint meeting had not the power
to decide how the Senator should be elected.

Mr. FESSENDEN. Itakethatposition most
decidedly and thoroughly, that it has not the
power to decide how a Senator shall he clected
if it varies from the ordinary received mode.
It may make its own rules on mere minor de-
tails as to matters of form ; it may choosc ils
presiding officer, or anything of thatsort. DBut
I'hold that it cannot undertake to change the
parliamentary law or the common law, because
that is a matter that only the Legislature can
do. Any change in the ordinary modes of pro-
ceeding, such as are rccognized by the law,
nush be by the Legslature itself, beeause itds
the Legislatuve, and not the convention, that
chooses the Senator, -

Mr. STOCKTON. Mr. President, I pro-
pose toread o few sentences from the language
used by Mr, Frssiexpuy in the debate in the
Senate ou Harlan's ease: ’

“Tho convention being formed "—

In this case the Senator admits that the joint
meeting was legally formed—

""The convention being formed, (and you may sup-
poso it formed under the act, or 1n contravention of

1t,) it remains to inquire what were the incidents of
the convention itsclf. A convention has ¢ertain legal
incidents, It hasthe power to adjourn, if it is legally
formed. Xt has the power to decide what shall.con-
stitute a quovum, if there is no overruling constitu-
tional provision on that point, Ithas the power to
organize. It hasthe power to decide who shall pre-
side overit. It has a power of perpetuation unless
its existence is terminated by a superior power at a
certain time, Then this convention beingassembled,
whether under the statute or not, on coming together

had these incidents: the power of deciding how the-

Senator should be clected.” — Congressional Globe,
Thirty-Fourth Congress, third session, p. 294,

Mr. FESSENDEN.. Within the limits of
the law, of course. ’

My, STOCKTON. I did not rise to say
anything on this subject at present; but let me
say, as 1 am on the {loor, that the Constitution
of the United States, which might have de-
clared that a plurality could elect, took all the
power it was capable of conveying and con-
veyed it all to the State Legislatures. The
Senator from Maine is accurate in saying that
the Legislature is created by the Constitution
of the United States the body to elect Sen-
ators; but the State constitution is to define
of what the Legislature cousisis. This ques-
tion had been raised before the formation of

A practice which is consistent’

That is the

the constitution of New Jersey in 1846 ; and
to put-it beyond dispute, the report of the com-
mittee of the coustititional conveation was
amended so as to make the constitutior ¢f our
State declare the joint meeting to be the Le-
gislature. The consiitution of New Jersey for
that express purpose not only declares it a
Legislature when sitting separately, but de-
clares it to be a Legislature w{xcn in joint meet-
ing assembled. All the power that the Coun-
stitution of the United States Lad over the
subject of the election of Uniﬁec} States Sen-
ators it gave to the Legislature; it is admitted
that the State constitution alone could declave
what the Legislature was; it has so declared,
and yet it is now said that that Legislature ig
incapable of saying how the Senators shall be
elected ; they may elect, but they are incapa-
ble of saying how the clection shall be made.
That is the argument.

Mr, President, I deny that the gentleman
from Maijue slates the parliamentary law cor-
rectly. By the parliamentary law the natural
rule in a deliberative body is undoubtedly that
the majority shall govern, unless some pievious
agreement or rule of the body permits a smaller
number to cast the vote, or requires a larger
number; and in that case Mr. Cushing declares
that it is by virtue of the major vote that the
act is done. The King cannot authorize a .
private man to create a corporation, but a gri-
vate man may name the corporators, and it
becomes a corporation by virtue of the grant
of the King. In the same way the vote here
was the vote of a majority, and it is a misno-
mer to call it anything else; and the whole of
this case has been misconceived by the gentle-
men on the other side on this ground, It was
the power of the majority vote which made the
clection.

Shall I stop, Mr. President, to refer to pre-
cedpnts? Tt 1s said that no such thing has
ever heen doue in New Jersey. Irom the
carliest times we have claimed the right in
New Jersey, and cxercised it, of dropping a
candidate. s not that a power similar to per-
milting by a majority vote a plurality vote to
clect?  Senators are not always elected in
New Jersey, or in any otherState, I presume,
in precisely the same way. There is no argu-
ment against.the validity of this election in the
fact that the rule by which it was made israrely
resorted to. It is very scldom that a slate of
things can arise where a majority will agree
betorehand to make a rule the result of the
adoption of which is clearly manifested. Itis
rarely the case that individuals will be willing
to vote for that rule when they will not vote
dircetly for the candidate whom it will elect.
Senators may not be able to account for it;
they may think it a singular state of things;
and ¢0 it is; but my political party were in
power at the time; we had a majority of five
in our Legislature. . My predccessor, Mr. Ten
iyck, upon this floor, and his friends, supposed
that they could elect him by adopting the pla-
rality rule, because nine gentlemen belonging
to the Democratic party refused to go into cau- -
cus and vote for me. It was impossible.for
Mr. Ten Eyck, my predecessor, to be reélected
in any other way but by the plarality rale; and
he” and his friends originated the idea, and
upon the major vote adopting the plurality
rule cight or ten Republicans voted for it.
You will find that that rule was adopted by a
majority of one. When they saw some of
those nine Democrats falling in, they got up
and withdrew their votes in favor of the plu-
ralityrule; butit wasamovement of the gentle-
men opposed to my election. No one doubted
at the time that it was a legal election. The
protest purports to have been signed five days
afterward; I suppose it is a matter of no im-
Yortance when 1t was signed. Ican only say

never heard of it for months afterward; and
some of the names upon it were not. signed to
that paper a month hefore Congress met.

Mr. President, I sdy that the election was
adopted by the body sub silentio after the vote
was cast, by every rule of parliamentary law.
Why did not they continue the election? They
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hadagreed to go intojoint meeting unanimously.
Tor what purpose? The purpose pf electing a
United States Senator. Why did they adjourn?
Why did they not go on with the election?
There was but one ballot; the declaration was
made by the President that Johi P. Stockton
was clected Senator. It was received in silence.
.?hey proceeded to other business and then ad-
journed. 1ask whether any Senator can say
that those gentlemen did not consider them-
selves bound by the result? They were bound
to it by every rule, both of law and of honor.

Mr. Presideut, as I have unexpeetedly taken
the floor at this time, permit me to say that I
am glad that the Senate has at last proceeded
to the consideration of this case. Since I have
been in Washington the position T have oceu-
- pied has been very unexpected and very un-
pleasant to me. Itis a very unpleasant thing
to have any one believe that a gentleman would
claim a seat to which he was not clearly en-
titled, T am satisfied that no gentleman upon
this floor can doubt the sincerity of my belief
that my election was as valid as any election
that ever took place of & Senator in any State.
The opinion of so many distinguished gentle-
nen of the Judiciary Committee would at least
support me in that. I had hoped when the
report of the committee came in that that would
be regarded as closing the matter, but it seems
not; it scems that it must be further investi-
gated, and investigated by this body. This
looks to me a little like what we lawyers some-
times call appealing from the court to the jury
on a question of Jaw.  Sir, almost on entering
the Senatec Chamber I heard a beautiful culogy
upaon the Committee on the Judiciary from the
distinguished Senator from Wisconsin, [Mr.
Doorrrrre.] I was glad and proud to know
that such men were my judges, and I was glad
and proud to know that five out of the seven
members of that committee were my party op-
ponents. Ipresenteda printed argument; three
pamphlets have been written and printed on the
other side and presented to that committec.
They gave the whole subject a most laborious
examinaiion and they have made a report which
I thought, as I said before, would llmvc been
satisfactory to the Senate.

But, Mr. President, when T alluded to the
fact that the constitution of New Jerscy was
{mcu]iar in one respect, that it made the Legis-
ature when in joint mecting the Legislatare, T
thought some one upon the other side seemed
to think that I was mistaken as to that fact.
Permit me to refer to the constitution of New
Jersey on that point.  The fourth article, sec-
tion one, clausc onc, provides that ¢‘the legis-
lative power shall be vested in a Senate and
General Assembly.’* Article four, scetion one,
clause three: ‘“The two Houses shall meet
separately on the sccond Tuesday'in Janunary
next after the said day of clection.”” The con-
stitution also provides for the meeting of the
two Houses not separately, hut in joint meet-
ing. Article seven, scction two, clause two:
“Judges of the court of common pleas shall
be appointed by the Senate and General As-
sembly in joint meeting.’” Claunse three: “The
State Treasurer shall be appointed by the Sen-
ate and Greneral Assembly in joint mecting.”’
By article five, clause two, in certain cases the
Governor shall he chosen ** by the vote of a
majority of the members of bhoth Fouses in
joint meeting.” But the question recars, when
n joint meeting, are the two Houses still the
Legislature?

Article four, section five, clause one, provides

‘that no member of the Senate or General As--

sembly shall, during the time for which he was
elected, be nominated or appointed by the Gov-
ernor or by the Legislature, in joint meeting,
to any-civil office,’”” &e. Article five, clause
twelve, provides for a vacaney occurring during
the recess of the Legislature ‘“in any office
whichis to be filled by the Governor and Senate,
or by the Legislature in joint meeting.”’ The
journal of the constitutional convention of New
Jersey shows that the clause clied from article
four, when originallyreported by the commitree,
did not contain the words ‘¢ Legislature in joint

meeting,’’ but simply said ‘‘during the time for
which he was elected or appointed.”” It was
amended in the Committee of the Whole by in-
serting after ‘‘appointed’’ the words ‘“by the
Governor and Senate, or by the Legislature.”
On motion of Mr. Bwing, (page 150 of the Con-
stitutional Convention Journal,) the amend-
ment was amended by striking out *‘ Legisla-
ture’’ and inserting ‘‘joint meeting.”?  After-
ward, on motion of Chief Justice Hornblower,
one of the ablest jurists we have ever had in
our State, (on page 151 of the Constitutional
Convention Journal,) it was again amended by
inserting before ‘‘joint meeting’’ the words
‘‘Legislature in.”” ~ The very objeet, I say, of
this amendment was to conclude this question
which has been raised in reference to the con-
stitutions of some of the States.

Now, gentlemen say that it requires an act of
legislalion to fix the mode of election. I'hen
it requires the concurrence of the Governor.
No layw can be passed in New Jersey without
the concurrence of the Governor. e hasa
veto power.  Can he veto the preseription of
“‘manner”’ for the appointment of a Senator?
Whatever else is réquired, surely it cannot be
legislation.

Now, Mr. President, the Constitution of the
TUnited States does not require legislation. 1t
uses the word regulation ; Congress may regu-
late. In the Continental Congress many of
theiracts, all of their acts, I believe,were passed
by resolution.  Certainly it does not require
legislation, or else the States which have never
passcd any act on the subject have never clected
Senators. Scventeen States of this Union have
never passed any act on the subject. If it re-
quires legislation, how do you hold your seats?
’J.'hc{e has been no legislation in your Siates
at all. :

The Counstitution of the United States gave
the power of election to the Legislature. The
constituiion of New Jersey says the joint meoet-
ing is the Legislature. It that be not true,
then by the statute read by the distinguished
Seuator from New Hampshive, the prescription
was made—a preseription was made ag ample
by law in the State of’ New Jersey as ever has
been in seventeen States. The time, place,
and manncr of election are to be prescribed.
What is ““manuer?’”” The maunneris in joint
mecting, and that is full compliance with the
“manner.”  Does he mean to say that the
number of volees necessary to a cholee is ne-
cessarily o poriion of the “manncr?’”  The
distinguished Senator from Maine did not say
so in Harlan's case.  Ile said it might Le pre-
seribed; and therefore he admitted, and the
argumentadmits now, thatthe number of voices
necd not necessarily be proseribed by statutes.
The full prescription of * manner™ is complied
withwhen the Legislature says the election shall
be in joint meeting. Some of the States say
it shall require a majority of all clected, some
say it shall require only a majority of a quo-
rumn; and seventeen States like NewJersey are
silent 5 therefore those States have never made
any preseription of ““manner,” and their Sen-
ators are not entitled to seats on this floor ac-
cording to the argument. [ think the conclu-
sion ig plain, that it is no necessary part of the
prescription of “manner’’ that the number of
voices necessary to an clection shall be pre-
seribed by the Legislature in advance. That
heing so, what hecomes of the argument that
the joint meeting cannot do it?

Mr. President, it is all a fallacy. By parlia-
mentary law, the joint meeting of the Legisla-
ture of the State of New Jersey have a right
to take the scnse of their own body, and the
Senate of the United States has no wmight to
deny it to them and no power to interfere with
them. Itis by parliamentary law that every
body properly constituted hasa right, a natural
right, to take according to their own rules the
sease of their body, the same right that you
have to make your plurality rule which youdid
make.in this Senate, for you say in your rules
that committees shall be appointed in the Sén-
ate by a major vote. If so, why may nota
plurality elect a United States Senator when

the majority of the electing hody 5o declare?
1f gentlemen will rend Cushing, if they ' will
study up a little on parliamentary law, we shall
not have such mistakes as these made. The
question is simply, Mr. President, whether
that body had a right to determine how they
would take the sense-of the body; and when
they took their sense it was not a plurality who
voted for me, and it was not a majority; butit
was the whole body. If a majority of this
Senate vote to turn me out from wmy seat, is it
the majority that do it? No, it isthe Senate
of the United States that doesit. The Senate
of the United Statesis a unit by parliamentary
law, and the Legislature of New Jersey is a
unit. How they express- their voice they de-
termine for themselves. They express their
voice according to the rules of parliamentary
law where they adopt none of their own; and
by parliamentary law and by the constitution
they have a right to adopt such rules as they
please. The rulesmust not beabsurd. There
is no such allegation in this case, for under the
same clause of the Constitution of the United
States members of Congress are chosen by the
people by a plurality rule in almost every State
m the United States. The plurality rule is the
lawofelectionin the State of NewJersey and in
almost all the other States. Insome of the New
Ingland States, perhaps in NewHampshire, and
I think in Maine, the majority rule prevailed
in the election of members of Congress at one
time, but it was changed by the constitution
of Maine; the constitution was altered for the
purpese. You will find a very intercsting ex-
amination in scveral of our legal works and
books on parliamentary law, into the history
of how the different portions of this conntry
adopted different rules in their general clec-
tions; but by thelaw of New Jevsey, from the
earliest times, all our local elections have been
governed by the plurality rale.

Mr. President, much has heen said about no
Senator ever having been elected in this way
hefove, in New Jersey or anywhere else, and 1t
has been alleged that this was contrary to the
custom in New Jersey. I have before me a
copy of the minntes and proccedings of the
joint meeting of the Legislature of New Jersey,
from October 81, 1788, Under the Articles of
Confederation, before the adoption of the Con-
stitution of the United States, Delegutes to Con-
gress were elected by joint meeting in New
Jersey, and the joint meeting made its own
rales. This custom of having electionsin joint
mecting and of the joint mecting laying its own
rules existed in New Jersey before the forma-
tion of the Constitution of the United States.
The joint meeting appears to have had no rules,
or at least the journals do not set out any until
the year 1794, when it adopted for the first time
rules forits own government. DBefore thattime,
when there were no rules of the joint meeting,
let me refer to an clection which took place
November 23, 1790 v

“The mecting proceed to the clection of a Senator
to represent this State in the Congress of the United
States for supplying the vacaney of Governor Pater-
com; the personsinnomination being Philemon Dick-
inson, Abraham Clark, and Jonathan Dayton, Esgs.”

The vote being taken, it appeared that My,
Dickinson had 19 votes, Mr. Clark 16,aund Mr.
Dayton 14 ; and then the record proceeds to say:

“Whereby it appears there were not a majority of
the mecting for either of the persons in nomination.

“On motion, B . g

“Resolved, That the meeting will proceed to vote
for the two highest in number of votes.”

Do I not hear Senators say, * That is a gag
law?” Ierc the joint meeting said to those
gentlemen who had voted for Mr. Dayton,
Y You must drop him and vote for one of these
other two candidates.”” Is that not a power
as extensive, as arbitrary, as the power of' a
majority to say that a plurality may be permit-
ted to elect? If it be necessary that the indi-
vidual voice of each member of the body should
be expressed, and that he should name the in-
dividual to be chosen, is he not as effectually
deprived of that voice when he is told that hs
maust vote for one of two men who have re-
ceived the highest number of votes as he is
when it 1s said that the choice of a plurality
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shall prevail? It is mothing in the world bug
undertaking to say. beforchand how the sense
of the body shall be made known. It is not
the individual elector who elects; it is the Le-
gislature a8 2 body, and therefore it matters not
what their individual sentiments are, whether
they Iove &.man or hate him ; whether they de-
sire'him or not,. Whatit is necessary for them
to do is, that when they speak out as one body
the voice that does speak according to parlia-

mentary usage shall :say what is their choice..

But; Mr. President, in 1794 an incident hap-
pened of a peculiar character. It appeared on
the 12th of November, 1794, that there was
some mistake in the ballots cast in the election
of: secretary of state: :

** It appeared that one more ballot had been given

in the whole number of ballots than members pres-
ent in tho joint meeting, On the question, whether
the election on that necount bo considered as void,
it was carricd in the negative, On tho question
whether the joint meeting will investigate the mis-
take by agnin taking the ballots, it was carried in
tho affirmative.”
" On the 20th of November, 1794, the joint
meeting adopted the first rules and orders that
were cver adopted in the State of New Jersey
for the government of the joint Teeting of the
Legislature, and that was done because of the
mistake which had: been made a few days be-
fore and which there was no rule to provide
for. "The Senate makes rules for itself; the
Assembly makes rules for itself; but neither
the rules of the Scnate nor the rules of the
Assembly ean govern the joint meeting, be-
cause the joint meeting is neither the Senate
northe Assembly. If there are norules, there
will he anarchy ; and when anarchy was threat-
encd by the happening of a mistake which
there were 1o rules to correet, the wisdom of
those who composed that Legislature induced
them to adopt rules, and those rules are the
rules which are veferred to in the report of the
committee, which were adopted in 1794, From
that time on thore never has been a joint
meeting in the State of New Jersey that has
not adopted rales for its own government.

Upon this point, in order that I may be
distinetly apprehonded, T Deg leave to admit
most clearly and cmplmticuﬁy, because it is
a fact, that I have found no resolution de-
claring specifically the number of votes which
shonilfl’ be required as necessary to a choice
until 1851. There were resolutions in reference
to everything else, but nothing in vegard to the
number of voices necessary to constitute an
election. What, then, was the number of voices
uceessary? Necessarily, by parliamentary law,
a deliberalive body is controlled by the major-
ity where there is no other rule preseribed.
In 1851, however, the Legislature of New Jer-

" sey ostablished a precedent which, according

to the gentleman®s own argument, muast cover
the caso. In 1851 the Legislature of New Jer-
sey being called wpon to elect a Scnator, the
Jjoint meeting when it first assembled passed a
resolution declaring that it ghould require a
majority of all the mémbers elected to the two
Houses of the Legislature to elect a Senator
in Congress. nder that resolution various
ballots were had, and the joint meeting ad-
Journed on’ several oceasions, not being able
to eleet aSenator.  Finally, o gentleman pro-
posed a resolution rescinding that rule and de-
claring that a majority of those voting should
be suflicient to eclect.. That resolufion was
adopted, and a gentlemen was declared clected
on the same vote which he had had for, per-
haps, eightcen or tweunty ballots before. - He
was clecied, receiving 89 votes, while T had 40
voted, and yel he took his seat in the Senate
unquestioned, and remained here until he re-
signed.

Now, Mr. President, as a matter of prece-
dent, if gentlernen be right that the whole point
in this case is that the joint mceting had not
the power to adopt a rule of this character, the
case to which T have just referred is a direct
precedent against them, because the rule ori-
g{ng}ly_ adopted. there rcquired more than a
majority of & guorum, and thercfore that was a
rule which they could not adopt according to

the géntlemen’sargument, not being the natu-
ral.rule; and then they. rescinded that rule
simply by a major vote, and adopted onc per-
mitting a majority of those. voting to elect,
thereby having a rule which was as much at
variance from the principle that ‘‘ the Legisla-
turé’’ must be a majority of all those elected
as the rule adopted in my case. If ““the Legis-
lature’’ must choose by a majority of all those
elected to it; all the Statelaws whichpermitted
a majority of a quorum 1o elect are unconsti-
tutional. . If a majority of the Legislature is
required, if they must vote as individuals, a
majority of a quorum of the body, according
to the argument of these gentlemen, does not
fulfill the requisition. According to my argu-
ment it does, for & majority of a quorum of
this Senate is, as I say, the Senate; it matters
not who the individuals are, or how they vote,

or how many are here, if the number is a quo-’

rum it is the voice of the whole Senate, .

Mr. CLARK. Will the Senator permit me
to interrupt him? I do not understand that
anybody on this side has contended that a
majority of all the members elected is required,
whether they are present ornot. We contend
for the common law and the parliamentary
law; that a majority -of those present is re-

uired.

Mr. STOCKTON. Tdid not understand the
gentleman, nor did I undevstand any gentle-
man on that side of the House, to take that

_position; but I alluded to the fact that both in

my case and in the case of the Senator elected
in New Jersey in 1851, the first rule adopted
was a rule requiring a majority of all the mem-

bers clected, and I desired to showthat if a

majority of a quorum was sufficient, and it
was also admitted that that first rule could be
adopted, then it had to be admitted that the
latter rule could be adopted, for onc is as much
a violation of the principle laid down as the
other. -

But, Mr. President, I have occupied the
time of the Senate much longer than [intended.
I rose simply to call the attention of the distin-
guished Senator from Maine to the view to
which he held in Harlan’s case, and which I
must say led mc to believe that the weight
of his great name and talents would be given
in favor of the legality of this clection. 1 sup-
pose I must have misapprehended .either the
view he takes now or the one he took in Har-
lan’s case; but it does seem to me that if that
gentleman will read. this argument carefully
again he will see that the two pgsitions are
inconsistent.

Mr. CLARK. I want to inquire of the Sen-
ator from New Jersey, before he sits down,
whether he has cited all those passages from
the constitution of New Jersey which refer to
the Legislature in joint convention, or which
declare the jointmeeting to be the Legislature.
Iunderstood him to say that the constitution
declarcdthe joint meeting to be the Legislature,

Mr. STOCKTON. Yes, sir.

Mr. CLARK. Will he be kind enough to
refer me to that passage?

Mr. STOCKTON. The constitution of New
Jersey speaks of “the Legislature in joint
meeting.’’ '

Mr. CLARK. Exactly; but I want to know
of him if that is the only passage. .

Mr. STOCKTON, There are two, but I will
refer the gentleman also to-the Constitutional
Convention Reecord, page 150 :

* Mr. Ewir‘!i moved to amend tho amendment by
frtlr;gglg ogt fgxslgturi’aqd inserting ' joint meet-

tobumen_d by inserting before ‘joint ‘mesting’ the
words * Legislature in.” "

Mr. CLARK. Iunderstood that when the
Sevator referred to it hefore. Isimply inquire
if there are any other passagesthan those which
he has read which declave that the joint meet-
ing is the Legislature?

Mr. STOCKTON. T know of none other.

Mr, JOHNSON. Please read from the
journal of the constitutional conventioy.
]_glr. STOCKTON. . This isthe journal, page

foU 3 g % @

“Mr. Ewing moved to amend the amendment, by

Mr. Horoblower moved -

striking out ‘ Legislature’ and insérting ‘joint meet-
ing.””. :

This was on the consideration of the clauses
to which I referred the Senate in our constitu-
tion. - I cite this to show that these distinguished
men used these very words for the purpose of
avoiding the difficulty which is now made here.

Mr. JOENSON. - The Senator will permit
me to.ask how the constitution itself reads.

Mr. STOCKTON. I willturn toit. Article
four, section five, clanse one:

“‘No member of the Senate or General Assembly
shall, during the time for which he was elected, be
nominated or appointed by the Governor, or by the
Legislature in joint meeting to any civil office under
the authority of this State, which shall have been
crcated or the emoluments whereof shall have been
increased during such time.”

Thiswas the clause under consideration when -
the amendment was moved. .

Mr. JOHNSON. Isthat the only clause on
that point? ]

Mr. STOCKTON. No, sir; thereisanother
one; clause twelve of article five:

*“When a vacancy happens during the recess of the
Legislature in any office which is to be filled by the
Governor and Senate, or by the Legislature injoint
meeting, the Governor sh a.l{ﬁll sueh vacaney,”

The constitution does not expressly declare
in so many words that the Legislature whenin
joint meeting is the Legislature ; but it speaks
of itin these clauses as ‘‘the Legislature in
joint meeting.””  Now, I refer to the journal
of the constitutional convention to show that
the clause ag first reported was ¢‘ Legislature,”’
that then ¢‘ Legislature” was stricken out and
“joint meeting’’ inserted, and then on motion
of one of our ablest jurists the two were joined
together; the clause was made to read as it
now stands, “*by the Legislature in joint meet-
ing.” That amendment was made to the clause
in which the power to electofficersis regulated
by the constitution.

Mr, HENDERSON. Ishould likethe Sen-
ator to state precisely the question before the
convention if he can, from the proceedings
which he has read. At the time this amend-
ment was offered and voted upon, what was
the clause of the constitution then pending?

Mr. STOCKTON. It was one of the two
clauses which I have just read.

Mr. HENDERSON. Does not the proceed-
ing itself show the clause in precise words that
was then pending? Please read it from the
proceedings.

Mr. STéCKTON. The proceedings do not
show with a great deal of detail, because this
ig the report of a committee to the constitu-
tional convention and not engaged in making
various amendments. I will hand the book to
the Senator and he can examine it for himself,
It would require too much time for me to trace
the history-of it now.

Mr. CLARK. I wish to inquire of the Sen-
ator from New Jersey whether the constitu-
tion of New Jersey provides for a joint meet-
ing of the Legislature foranything hut the elec-
tion. of officers? .

Mr. STOCKTON. I do not know that it
doeg: I am not aware that it does.

Mr. JOHNSON. Mr. President, having con-
curred in the report of the Judiciary Commit- -
tee on thé question now before the Senate,
having done so without any doubt that the con-
clusion to which the committee came was cor-
rect, I think it my duty to state very briefly the
reasons which led me to that opinion.

The conclusion of the report, as the Senate
will' have seen, places the validity of the elec-
tion on the ground.that it was in pursuance of
a rule established by the joint meeting by which
the election was held. "The report, however,
also says that it might bc rested upon the fact
that by the constitution of New J ersey the
Legislature of the State when in joint meeting
was considered as the Legislature of New Jer-
sey; that is to say, the joint meeting composed
of the members of both Houses was to be-con-
sidered as the Legislaturé of New Jersey.. Now,
a word upon the first point before I proceed to
examine the second. . . ;

Thehonorable member from Maine igrightin
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saying thatunder the Constitntion of the United
States, in the clause relating to the subject,
(the third clause of the first article,) the [egis-
latures of the States are to choose Senators;
and added that the authority of the Legislatares
of the States to choose Senatorsis one which can
ncither be enlarged nor modified by any State
constitution. He says, and says corvectly, that
the Constitution assumes as the proper agency
by which the eclection of United States Sena-
tors is (0 be effected, the Legislature of the
State; but we all know that the Constitution
of the United States does not say, does not
pretend Lo say, how the Legislature of a Stale
shall he organized. What is the Legislature of
o State? It leaves that to be settled by their
own constitution and their own laws; over
that the Constitution of the United States gives
to no department of this Government the
slightest jurisdiction ; it on the contrary assumes
that its own continnance in existenco is to be
effected, as far as the election of Senator is
concerned, by a bodyto he found in the States

vested with legislative power. What legislative,

power it is to have, how exteusive it is to he,

or how restricted it is to be, how it is to be

chosen, the Coustitation is entively silent, and
was neeessarily silent about, the sole purpose
being to bring Into existence a General Govern-
ment to exercise certain delegated powers. It
left to the people of each State to establish for
Atselfits own constitution, and in that consti-
tution. to say what department of its govern-
ment should be vested swith legislative author-
ity. It does not provide, and could not have
provided, (for ifit had, it would not have heen
adopted by the people,) that the Legislature
of a State is to consist of two bodies, The
Scnate, who are familiar with the proceedings
of the Convention itself by which the Consti-
tution was adopted, and who ave familiar with
the proceedings of the conventions hy which the
carly constitutions of the States were adopted,
arenot to be told that it was a matter of scrious
doubt with the men of that day whether there
should not be hut one body instead of two

bodies to whom the legislative depariment of

the Government was to be devolved. What 1
mean to say is that there is nothing in the
Constitution of' the United States which pre-
seribes to the States the manuner in which they
shall elect their Legislature, or the powers
which they shall devolve upon the Legislatures
$0 chosen.

Mr., BUCKALRY. The Senator will ve-
member that in Penngylvania there was but
a single legislative body at that time; there
was no Senate.

My JOEINSON, T was aware of that, and
that was the preicrred mode, I think, by Dr.
F'ranklin: and. to repeat, there were very se-
rious doubts wheilier that was not the hest
mode.  That heing the case, it depends upon
the people of New Jersey,
1)(‘(')!11(?‘ to pres
of the Legizlatares of New Jevsey, Tt depends
upon them to sav how the Legislature 15 to be
appointed : how they areto act when appointed;
what they are to do whea they aet under their
appaintment.  In other words, the whole pow-
ove of that department of the government are
made to depead exclusively upon the people
of the State as the will of the people of the
State may Le cxpressed in its State consti-
tution.  Then, I suppose it would be clear-—
neither the houorable memberirom New Hamp-

shive nor the honorable member from Maine !

would deubt that proposition—that if the Le-
islatuve of New dersey at the peried when
on was held had consisted of one
) stitution of the State, that hody
have deciared whether a plurality or &
; should be required in the clection.
SENDEN. Undoubtedly, if it was
slature,

My, JOHNSON, There conld be no doubt
about that. T took it for granted that the
honorable member wonld admit that. heeanse
Le has admidted that, although it is cons
tuted of two bodics. it is In the powerof the two

and upon no other !
#ibe what shall be the powers |

)

i they have done someshing else. They have

. State of New Jersey, for the purposes

¢ ing that they were brought prope

Senator may be elected by less than a majority. [
Now,what have they done? They have divided |
the legislative department of the government |
into two bodies, a Senate and o Mouse; but

provided that the Senate and the House in"the
clection of officers shall meet in joint conven-
tion, and when assembled in joint convention,
are to be considered as the Legislature. Now
let me stop there; that is the only difficulty,
provided the honorable member's objection
rests upon that; because in so many words it
says that the Legislature in joint convention
assembled shall he considered the Legislature ;
that is, the mew in joint convention shall be,
within the meaning of the constitution of the

Mr. CLARRK. 1f the Senator will allow me,
Tunderstand it to be this: that the appoint-
meuts are to be made by the Legislature in
Joint convention.

Mr. JOMNSON.  Certainly.
Legislatare in joint convention.

Mr. CLARK.  As [ar as it goes.

Mr. JOHNSON. So [ understand. Iow
far does it go? Tt goes to the clection of offi-
cers.  The honorable member scems to sup-
pose becanse it provides only for the election
of State oflicers that it has no application to
the case immediately before us; but that, as I
think, is a great misapprehension. In its ap-
plication to State ofiicers, its cffect is—and I
suppose the honorahle member will admit it
—to clothe the body so assembled with the
power to do in that collective hody what they
could severally do in their separate bodies by
a concurrent vote.

Mre. CLARK. T do not admit thal.

Mr. JOIINSON. They have slways done it.

Mr. CLARK. It may have always been
done wrong,

Mr. JOHNSON. Ifwe moean to commence
at the beginuing of the world and reform it,
that is guite another matier; but I suppose
what has been done since the coustitution was
adopted up to the time when this election was
held is preity persnasive evidence of what the
people of New Jersey intended by the consti-
tution, and that is all we want to ascertain. If
meeting in joint convention for the election of
their State officers, there belng no law to pre-
vent it and no constitutional provision to pre-
veut it, they could provide that they might be
clected by a plurality vote, why is it that when
they eome into joint convention legally they
shall net have the same powers?

The next question is, were they hrought
together in joint convention legally? That
depends, first, npon the inquiry, is there any
law which brings them together; and secondly
upon the other inguiry, had the Legislature the
authority to pass such a law? There is a law,
and what is 1t:

*Senators of the United States on the pavt of this

Then it is g

what would be the proper period of propound-
ingit. He is sometimesrather in ‘ahurry, like
: some other of myfiiends. [Laughter.] "Now,
i the law of 1846 provides that— )
**Senators of the United States on the part of this
State shall be appointed by the Senate and General
Assembly ot this State in joint meeting assembled.”
I-Ia_d thqy authority to pass that law, is the
next inguiry. I do notunderstand that that is
doubted, and it could not well be doubted with-
out unsettling the whole practice of the Gov-
ernment. I think there are some sixteen or
seventeen States in which the Senators are
clected in joint convention, and nobody has
ever in the past called in gestion the validity
i of such an clection; and Ido not understand
that either my friend from New Hampshire or
my friend from Maine does it in this nstance.
It they had the authority to call them to-
gether in joint convention, what were they
when they got into convention? The Legis-
lature is, made to consist by the constitution
of two branches, and the law says that those
two branches, instead of acting concurrently
in the election of Senators from New Jersey,
shall meet in joint convention.  What for, and
in what capacity? To elect Senators is the
purpose. In what capacity? As the Legis-
lature, for they could not give the authority to
anybody else. T'he constitution provides that
Senators shall be clected by the Legislature,
and the Legislature, in the exercise of what I
understand to be the admitted power; passes
a law which says that they shall go into joint
mecting and there elect.  Kleet how? Islect
as a Legislature, so that they ave in the joint
convention as a Legislature. just as they are
in such a convention as a Legislature by force
of the constitution in the election of State
officers.  There is not a word to be found in
that Jaw which provides that they are to act
separately when they get into joint convention.
There is not a word which deelares the num-
ber of votes which are to be necessary to the
election; and the result may be, and the result
often is—and that proves, as I think, that I
am right and my friend from Maine is wrong—
that a Senatov is clected without getting per-
haps a single vote from one of the branches
that constitutes the Legislature and anthorized
to act concurrently in the joint business of that
department of the government. That might
have been the case here. - -
The General Assembly of New Jersey con-
sigted of «ixty members, and the Senate of
twenty-one.  Suppose Mr. Stockton, or anf-
hody clse, had received a majority of the whole
cighty-one—forty-two—and that every one of
the voies cast for him had been cast by mem-
bers of the Ilouse, while every one of the
votes of the Senate had been cast against him,
would he not have been elected?  Certainly he
would be clected; but he is not the choice of
the Legislature in one sense, il my fiiends are

State ghall he sppointed Ly the Senate
Aszembly of this State in joint mecting

It is not neeessary to rend the whole luw. |

My, FESSENDIN.  1should Iike toask the
Senator aquestion right there. Would not the |
Legislature of New Jersey have the power by
a joint resolution on concurrent act to elect a
Senator, and where a Senator was clected in
pursnance of that joint resolution, would he not
have heen legally elected, notwithstanding that
law of the State?

My, JOHUNSON. Tdonotknowthat. Tam
not prepared to say yes or no to that question,
That is not the point before the Senate just now.

Mr. FRESSENDIEN. Why then does the :
Senator cite that law?

Mr. JOHNSON. Tlor the purpose of show-
vy into con-
vention: that is all.  The use [ shall make of
it my friend will find Ly and by, il e will only
stop his inguiries uniil T can get to that point.

Mr, FESSENDIIN, Tdiduot know that the
Senator objected to inguiries, and of course
I shall make no more.

ht.  1f the legislative choicee is to be made
known hy concurrent action and can only be
so made known, then the concurrent assent. is
necessary. AT it may be made known by the
joint action, withont referenceto the anthority
conveyed to cach hody by its own constitation,
then it can only he that o choice of that de-
seription is a choice by the Legislature; and if
you comé to the conclusion that the choice m'ad.e
in that way is a choice by the Legislature, itis
only hecause the two bodies when in joint con-
‘vention ascembled constitate the Legislature.
i Why should it not be so?  What has the Syerv
ate of the United States to do with it? What
has the Constitution of the United States to do
with it?  What have the people of the United *
States to do with it? e are the representa-
tives of our own States. The Constitution
. denies to itsell the authority to interfere with
i that right. It says that the election of the
| Senators of the several States shall be a mat-
il ter exclusively within the authority of the Le-
I gislatures of the several States. IHow the Le-
| gislature is to act, when they are to be consid-

Me. JOHNSON. I never objcet to any in-

i guiry the honorable member puts : but he some-

i ered as a Legislature, whether iu acting in the
ii particular instance they are to be csteemed as
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and laws.of the particular State, and it would
be monstrous if it were otherwise. But what i§
it to us? Why should we interfere and tell
the people of New Jersey that they shall not

elect in gny manner that their Legislature |

thinks proper to elect? ‘1 agree with my friend
from ‘Maine, that the Legislature is selected
by the Constitution of the United States, but
being-selected, the powers which it is to exer-
cise, the time when it is fo exert them, the
place where the élection is to be held, and the
manperin whichthe election is to be condueted,
all. depend exclusively upon the coustitution
and laws of the State: :

Now, what is the fact? My friend from
Maine spys, and I wounder that he did not see
that that begged the whole question, that these
precedents have nothing to do with the ques-
tion, provided they are all against the law.
That Is assuiniyg the very thing in dispute.
All the members of the Committee on the Ju-
diciary, except my friend from New Hampshire,
thought that the election was properly held,
and they relied ypou the precedents; and my
friend from Maine undertakes to avoid the
application of the precedents by saying that
the proposition is so plain against the prece-
dents, the precedents should have no weight.
1f it be so plain, thereis an end of the dispute;
but: L wpnse,r that my friend from Maine had
not seen that the fact that precedent after pre-
cedent had been established, if they were es-
tablished, was evidence at least that in the
qpinion of New Jersey the opinion which he
entertains now is not so plain.

Mr. FESSENDEN. I suppose the Senator
does not mean to misrepresent me,

Me. JOHNSON. Certainly not.

Mr. FESSENDEN. And yet the Senator
hag informed us-that he does not desire to be
interrupted.

Mr. JOIINSON. Thatdependsupon whether
I am able to answer it.  [Laughter.]

. Mv. FESSENDEN. T stated that those
precedents that were relied upon had nothing
to do with this ease, because the rules relie
upon as precedents were according to the com-
mon law and parliamentary Jaw.

Mr. JOHNSON. SoTunderstood. Butthe
precedents go to-show that in the opinion of
the: Liegislature of New Jersey, when they were
meeting in joint convention, they could estab-
lish rules without the authority of the Legisla-

ture acting concurrently. Now, what hiive they |

done? As far back as 1794 New Jersey pre-
scribed the rules for the government of the
joint meeting, and they adopted fifieen rules.
Qne wag: .

-“"That the clection of Stato oflicers during tho pres-
ent session he vivavoce—~ :

They had a right to do that, I suppose. At
Teast 1 have not hieard that denied—

** unless when athorwise ordered ; and that all officers
be put in nomination ab leust one day before their
eleclion.” ‘ ) :

I suppose they had the anthority to do that,
and yet there is no rule for it unless this. rule
be law.

‘_‘ 2. Thatthechajrmanshall not be entitled to vote,
cxger’:’t in ecasé of w tic, and then to have a casting
YOLo, :

Hud they nuthority to do that? The other
rules do not so particularly relate to the ques-
tion before us.” In 1851 the following addi-
tional rule was adopted ;.- -~

' Resolved, That no person shall be slected to any
office atawy joint meeting during the present session,
unl iere be aomajority of all the:members elected
per Iy present, and agreeing thereto,”

They had the authority to pass that, T pre-
sume. Why did they pass it? Why 'was it né-
cessary in 1851 by rule to provide that no per-

sonshould be elected to any office at any such

Joint meeting unless he reccived a majority of
all the votes?  Because in the absence of such
a rule, there might be another rule by which
he might be elected without 4 majority ;. and
for the purpose, therefore, of excluding the au-
ﬂlol{x!}y-‘tgeleet by less than the majority, they

Passedw posiiivevule providing that a majority
th,UXQ.gbe xeguired: }'L‘h,e.' power éxerted was
egislativey the subject to which the power ad-

dressed itself was a subject for the legislative.
departmentof the Government ; andif they had
therefore in the exercise of the power over that
subject the authority to provide that a majority
should be required, why, in the name of com-
mon sense, is it that they hagd not the authority:
to say that less than a majority should be suffi-
cient? They went on under that rule, and in
1855, when the new coustitution was adopted,
they reaffirmed the fifteen rules adopted as far
back-as 1794, but added the following:

“That all candidates for office, upon receiving a
majority of the votes cast by this joint meeting, shall
be'declared duly elected.” : 5

The same observations that I made in rela-
tion to the rule established in 1851 are appli-
cable to this. But let me read from the report
of the committee: )

“The joint meeting of 1861 adopted the rules of the
preceding joint convention for its owp government

among which were the following.””

They adopted the rules themselves at each
meeting: ' ) R

*1. That the election of State officers during the
px:ﬁs)cng session be vwa voce, unless when otherwise
O'I"ig? 'l",l\,at in all questions the chairmanofthe joint
the representatives in the Senate or Assembly, but
that he have no casting vote as chairman.”

Changing the original rule in that respect,
which gave him no authority to vote at all ex-
cept to throw 2 casting vote in the result of a tie.

“16. That all candidates for office, upon receiving
amajority of the votes cast by this joint meeting,
shall be declared duly elected.”

They went on under these rules until 1865,
when AMr. Stockion was eclected, and at the
first meeting in 1865, beforé a ballot was cast,
they adopted the rules of the preceding joint
meeting except the sixteenth, whichrequired a
majority, in licu of which the following was
adopted: ’

* Resolved, That ne candidate shall be declared
elected unless upon receiving a majority of votes of

all the members clected to both MMouses of the Legis-
lature.”

Why was that passed? -

Mr. FESSENDEN. Will the Senator allow
me to ask him a question right there? .

Mr. JOHNSON. Certainly. :

My. FESSENDEN. Suppose after the adop-
tion of that rule, there was a quorum present,
that is, a majority of the whole convention
preseut, and a vote had béen taken and a cer-
tain person had received a majority of all the
votes cast, the votes cast amounting to more
than a gnorum?

Mr. JOHNSON. He would not have been
clected under this rule.

Mr. FESSENDIEN. Iaskyou,would he not
have been clected?

Mr. JOHNSON. No, not under this rule.

Mr. FESSENDEN. But suppose he had
presented himself here with that state of facts?

Mr. JOHNSON. No, I should say not,
unquestionably.

My, FRSSENDEN. There is no question
he would have been legally élected.

My. JOHNSON. That depends on the Le-
gislature. My honorable friend seems to be
rather usurping thefunction of the Legislature.
The Legislature say he shall not lic clected un-,
less he has a majority of all the votes of all the
members, and the casé supposed by the honor-
able member is the case of a man presenting
hiniself here and claimingto be elected although
he has not received a majority of all the votes
of all the members. ; ;

Mr. FESSENDEN. Iam speaking of the
Legislature; but I am supposing that after the
convention bad adopted the rule the Senator
has read, a person had received a majority of
.the votes of those present, being more than a
quorum, the Legislature having passed no rule
on the subject. g

My, JOHNSON. I understand what you
mean. very well, I think you are cleatrly in
error.  Bat what I was about to'say was this:
the original resolution was ‘‘that all candi-

I the.votes cast by this joint meeting, shiall be
i elected.”” The substitute rule.was ‘‘that no

| candidite shallbe declared elected nnless 1inan”

meeting be called upon to vote in his turd, as oneof

dates for .office, upon receiving 3 majority of |

‘receiving a majority of the votes of all the

members €lected to-both Houses of the Legis-
lature.”” Nobody has questioned the validity
of that rule, as far as I know; nor did anybody
ever question the validity of the original rule
of 1861, as far as I am advised; nor did any-
body question- the validity of the rule on the
same subject adopted either in 1794 orin 1851.
If the rules adopted at these several periods
were right and - valid, why were they valid?
Onily becausé it was'a subject over which the
joint meeting had jurisdiction. The posses-
sion of -jurisgiction, and the manner of regu-
lating that jurisdiction, are entirely distinct
inquiries, ~ Give the power to the joint meeting
toprescriberules, and thenthe rulesprescribed,
he they wise or be they unwisc, are the laws
for.that joint mceting, and they are laws for
the joint meeting only because of the other
proposition that it is a subject submitted to
the joint meeting by the very constitution of
the body.
But let me inquire fora moment whether the
ground upon which the Committee on the Ju-
diciary place the question more decidedly is
open to any serious objection. What is it?
* Your committee prefer placingthe authority of the
joint meeting to prescribe the plurality rulc on the

roader ground that, in the absence of any law, either
of Congress oi the State on the subject. w joint mcet-
ing of the two Houses of a_Legislature, duly assem-
bled, and vested with authority to elect a United
States Senator, lias a right to preseribethat a plural-
ity may elect, on tho principle that the adoption of
such a rule by a majority vote in the first instance
makestheact, subsequently donein pursuance of such
majority vote, its own.”

Is not the principle right as applicable to all
elections? What 1s the principle, to repeat it
in my own language? That wheve a body act-
ing collectively or acting concunrrently is clothed
with the authority to elect, and have the right,
therefore, to require that a majority of the whole
shall be necessary or a majority of both
branches shall be necessary, it is in their power
to say that less than a majority of the whole
shall be sufficient whether acting collectively or
acting conjointly. I supposenobody will doubt
that. Then,as is conce(ﬁ)ed by both my friends
who have spoken against the conclusion to
which the committee came, that it was compe-
tent for the Legislature of New Jersey by alaw
to provide that an election of a United States
Senator should be made by a plurality of votes,
-why is it not competent for the Legislature
when meeting in convention to adopt the same
rule? - My friends say no, for he who receives
lessthan the vole of @ majority is not, withinthe
meaning of the Constitution, the choice of the
Legislature. That is begging the whole gues-.
tion, Why is he not the choice ot the Legisla-
ture? If the Legislature by law so provides,
the honorable members admit that a party re-
ceiving only a plurality would be electod; and
why would he be elected in that case? Only
because such an election is within the very term
of the constitutional provision which says that
Senators shall be “cﬁoﬁen by the Legislatures
thereof.” Now, in the case supposed, acting
cither concurrently or conjointly, they chose,
in the first place, in order to effect the object
submitted to them exclusively, to provide that
when they go into the election, he who receives
a plarality shall be considered as elected; but
he is mot in point of fact, as indicated by the
mere vote, chosen by a majority of the Legis-
lature. He is a majority candidate and a ma-
Jjority Senator; but in the sense of the Consti-
tation, is lie not the majority candidate and the
majority Senator? If heis, as he certainly is,.
whyisit? Only because theyhave said, speak-
ing properly in.their legislative capacity, that
he who is elected in that way is the choice of
the Legislature.

Well, now, what has been done? = Honorable
members seem to suppose that the difficulty is
to be found in ‘the words of the Coustitution
as they are found in the third section and in
the fourth section of the first article.. I-have
read the third sectionj now what says the
fourth? " e '

" Phe ti es, and manner of holding eloc-
tion for Segtors and, Hepresentacives shall b i
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thoe Congress may ab any time by law make or alter
such regulation except as to the place of choosing
Senators.”

_ Congress has not legislated gither as to the
time or as to the manuer; then the State is to
do it under the very authority devolved upon
it to decide for herself at what time and in what
manner and at what place her Senators are to
be elected. That is left to the State. What
hasthe State done in this case? Theyhave de-
cided by the act of April 10, 1846, and the va-
lidity of that law is not called in question, that
Senators shall be appointed by the Senate and
General Assembly of the State in joint meet-
ing assembled.  That isallit says. How they
are to act when they get into joint meeting, in
what manuner they are to vote, whether viva
voce or by ballot, whether nominations are to
be made orally or not in advance, and if in ad-

vance, how long in advance, that legislation is |

silent. Now, what is the result? My friends
who differ with me on this subject seem to sup-
Eose that it is a common-law principle applica-

le to all bodies of this description, that in the
absence of some legislation changing the rule,
a majority must act. That in one sense is
true ; but how is the majority to act in order to
change the rule? It is to actby providing for
a different rule; and if they do provide for a

different rule, and that different rule is com-.

lied with in the particular election, then the

egislature have complied with the provision
of the Constitution which gives to the Legis-
lature the authority to prescribe the manuer
in the absence of any prescription of manner
on the part of the Congress of the United
States.

The Legislatare prescribed no manner ; Con-
gress prescribed no manner. What does the
. word *‘manner'’ mean?  What is its. proper
acceptation? Theelectionisto be held atsuch
time and at such place and in such manner as
the Legislature may direct.  Whatis the mean-
ingof the term ¢ manner’’ ashere used? What
doesitinvolve and include? Doesitincludethe
mode of voting? I suppose it does. But who
isto decide that? The Legislature has madeno
provision. Cannot the joint meeting decide
it? I suppose that will be admitted, for there
isnobodyelse to decide. The wholeduty would
be arrested it there was not attached to the
joint meeting an authority to regulate the mode
in which the voting should proceed.

Mr. CONNESS. Will the Senator permit
me an instant?

Mr. JOHNSON. With pleasure.

Mr. CONNESS. Idid not mean tosayany-
thing on this subject and desire to vote; but
on the question discussed by the Senator just
at this time, what is meant by the term ‘*man-
ner,” I have understood it to be elucidated by
the different Legislatures who have provided
different manuers or modes of clection.  Sowme
elect by the bodies voting separately, others
provide that the election must be by joint con-
vention, and as I understand the word ** man-
ner’ it means that the Legislature is not to be
confined to either mode of election by the sepa-
rate Houses or the mode of joint convention ;
and thus the experience under that provision
is that some States provide for the election ac-
cording to one mode and some according to the
other. I understand the word Ymanner’! as
going to that and no farther. I will listen, of
course, to what the Senator says. '

Mr. JOHNSON. The honorable member
is right in saying it goes to, that extent; but it
does not stop there, as I think the honorable
member will see in a moment. They get
together in joint meeting. Now, he says that
the term ‘* manuner,’” as it is used in the Con-
stitution, was intended to give to the Legisla-
ture merely the authority to decide whether
the election should be made by the concuirent
v6te of the two branches, where there are two
branches, or by a joint vote., There, he says,
perhaps it is to stop- Can that he true? [was
about to illustrate what [ think will satisfy the
honorable member that he is wrong in suppos-
tom +hat the anthoritvconveved to the Legisla-

terminatos there. They get into joint meet- | The question, M. Presidént, is'a purelylegal
ing; cannot they establish rules' of proceed- h

ing? Who doubts that? Can anybody doubt
that unless they are inconsistent with some
positive statute. Can they not establish rules
of procecding, and if they can where is the
limit? Can they not préscribe that the -elec-
tion shall be vivg voceor by ballot? ~ Can they
not preseribe that no ballot for any man shall
be counted unless he is antecedently nomi-
nla_teld? Who ean doubt that? Nobody, as I
think. i '

Mr: FESSENDEN. T doubt it very much.

Mr. JOHNSON. Youdo? ’

Mr. FESSENDEN. Suppose they say that
no man shall be elécted by a majority unless
he has been antecedently nominated; avoteis
taken, two thirds of the votes are thrown for
a person not nominated; is he not elected?

Mr. JOIINSON. No; unquestionably not,
unless you mean to take upon yourselfthe whole
administration of this power conferred on the
State exclusively. I would ask the honorable
member if Congress, by legislation, cannotpro-
vide that no man should be elected unless he
was first nominated. I suppose he will not
deny that; and if he will not deny that, what
is the difference between the cases? The hon-
orable member says there is a difference be-
tween the two; a difference in what?

Mr. FESSENDEN, We cannot tell the
Legislature whom they shall elect.

Mr. JOHNSON. Yes we can. Why cannot
Congress by law prescribe that the mode of
clecting Senators should be by nomination be-
fore balloting? It is done by almost every
deliberative body in the world. Congress is
clothed, as it is, with regulating the manner;
why cannot they regulate that manner as well
as any other manner? The honorable member
appears to suppose that whoever gets numer-
jcally a majority, is nccessarily chosen. That
is for the Legislature to decide; nobody else;
and if the Legislatare by law establish a differ-
ent regulation, that regulation is binding upon
this body unless it be true thatwe have = right

to do that which is secured only to Congress, |

to interfore with the manner of electing Sen-

ators. .

My, FESSENDEN. The Senator will let me
ask him another question. Would a rule that
the chairman, being a member of the Legisla-
tare, should have no vote be hinding?

. JOHNSON. Certainly, if Congress could
make the same rule, :

Mr. FESSENDEN. Congress could not
malke the same rule.

Mr. JOHNSON. Why not?

Mr., FESSENDEN. Because they cannot
deprive any member of the Legislature of the
right he has to vote.

\Mr. JOINSON. If that be so, the question
of the honorable member does not apply to such
regulations as Congress could make. Now,
does the honorable member meanr to say seri-
ously—[ beg pardon, for I know he always
speaks seriously—that Congress could not by
regulation prescribe everything that has been
done by regulation in New Jerscy? Could not
they say that a plurality should be sufficient
ander certain circumstances?  Certainly. 1f
they could then, in the absence of régulation
on the part of Congress, in whom is'the power
1o regulate vested?

Mr, FESSENDEN. Inthe Legislature.

Mr. JOHINSON. ¢“The Legislature.”” Now,
what is the Legislature? Both brancbes. Both
Lranches have not regulated as to this point;
but they have regulated so far as to say that
the Senators of that State are to be elected in
joint meeting.  Conld not they have said that
a plurality vote should be sufficient? And if
they thought proper only to interfere with ref-
eronce to the time and the place; saying noth-
ing about the manner, the jnference, in my
judgment, is irresistible that they intended to
feave to the body in joint meeting the whole
authority of regulating the manner cf holding
the election; and that, as the Senate have
seen, was the view taken by1 =;\Tew Jersey in re-

1 Inint mostino.

one in relation to which Fawm: sure ‘mo party
feeling will operate, for: every-Sebator is too
honorable & man to let consi erationg.of that
description interfere ; but:it is a questionin-
volving as, I think, a very serious: principle,
one which tonchesus all, not the Senagor:from
New Jersey alone; it.iso matter of little-or no
moment to him whether he remains & member
of this body or not; he has a home in .New
Jersey where he is honored and beloved; : The
principle is n important one. . I considerthis
as a very serious interference, and if my friends
who talic'a different view will permit me to say
s0, a very-unconstitutional attempt to interfere
with the rights of the States. PIt may come
home to them or to.those who may succeed
them in the future. The Constitution of the
Thited States leaves it to the Legislature, and
the Legislature is to decide for1tself in what
manner the election is to be held.

I huve, Mr. President, I believe, presented
to the Senate all the observations that it is
necessary to submit, and more than Iintended,
because of the interruptions to whieh I have
been subjected. ’ )

Mr. HOWE. Mr. President

Mi, SUMNER. If the Senator will give

‘way, T will move that the Senate proceed to

the consideration of executive business.

The motion was agreed to; and dfter some
time spent in exéeutive session’ the'doors Werd
reopened, and the Senate adjourned.

HOUSE OF REPRESENTATIVES.
TrURSDAY, March 22, 1866.

The House met at twelve o’clock m. Prayer

by the Chaplain, Rev. C. B. Borxtox.

Phe Journal of yesterday- was read.
CORRECTION OF THE JOURNAL.

Mr. SMITH. I desite to have the Journal
corrected. It states that my resolation in ref-
erence to national cemeteries was referred to
the Committee on Appropriations. It was
roferred to the Committee on Military Affairs.

The SPEAKER. The correction will bemade.

LEAVE OF ABRSENCE. |

Me. LOAN. I ask leave of absence for my
colleagic, Mr. Brow, for three weeks.

Leave was granted. ! e

Mr. BERGEN. 1 ask leave of absence for
my colleagues, Messrs. TABER and GOODYEAR,
for one week.

Leave was granted.

UNION PACIFIC RATLROAD.

Mr. KASSON, by unanimous consent, pre-
sented a memorial of the General Asserably of
Jowa for Government aid to the extension in
Jowa of the lowa branch of the Union Pacific
railroad ; which was referred to the Commiitee
on the Pacific Railroad, ond ordered to be
printed.

PORT OF DELIVERY AT COUNCIL BLUFFS.

Mr. KASSON, by unanimods consent, in-
troduced a bill to establigh a port of delivery
at Council Blaffs ; which was read o first and
second time, and referred to the Committee
on Comumerce. )

Mr. KASSON moved to reconsider the vots
by which the bill was referred ; and also moved
that the motion to reconsider be laid on the
table.

The latter motion was agreed to.

MESSAGE FROM THE SENATE.

A message from the Senate, by Mr. ForxeY,
its Seeretary, announced that the Senate had
passed a bill (S. No. 192) entitled ‘“ An act
for the relief of Goldsmith Brothers, of the
cities of San Francisco, California, and Port-
land. Oregon, brokers ;7 in which the con-
curreiice of the House was requested.
WINNEBAGO INDTANS.

Mr. WINDOM, by unanimous consent, in-
troduced s bill for the benefit of certain balf-
biecds and mized bloods of the Winnebago
b6 of Indians; which wad read a first and



